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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 21 and 41
[Docket ID OCC—2011-0003]

RIN 1557-AD38

Bank Secrecy Act Compliance; Fair
Credit Reporting; Technical
Amendments

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC).

ACTION: Final rule; technical
amendments.

SUMMARY: The OCC is amending its
Bank Secrecy Act (BSA) and Fair Credit
Reporting regulations to make minor,
non-substantive technical amendments.
These technical amendments update
citations in OCC regulations to the
reorganized Financial Crimes
Enforcement Network, Department of
theTreasury (FinCEN) BSA regulations.
DATES: Effective Date: March 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Kevin Korzeniewski, Attorney,
Legislative and Regulatory Activities
Division, (202) 874-5090, Office of the
Comptroller of the Currency, 250 E St.,
SW., Washington, DC 20219.
SUPPLEMENTARY INFORMATION: Effective
March 1, 2011, FinCEN is reorganizing
and moving its existing BSA regulations
from 31 CFR Part 103 to 31 CFR Chapter
X. See 75 FR 65806, October 26, 2010.
The OCC is amending provisions of its
BSA (12 CFR Part 21) and Fair Credit
Reporting (12 CFR Part 41) regulations
and Appendix J to 12 CFR Part 41 to
make minor, non-substantive technical
amendments to conform citations in
these OCC regulations and the
Appendix to FinCEN’s reorganized BSA
regulations.

Description of the Final Rule

OCC’s BSA (12 CFR 21.21(a) and (b))
and Fair Credit Reporting (12 CFR
41.82(c)(2)(A)) regulations and
Appendix J to 12 CFR Part 41, Section
III(a) cite to FinCEN’s BSA regulations
in 31 CFR Part 103. Due to FinCEN’s
reorganization of its BSA regulations,
these citations to 31 CFR Part 103 in
OCC’s regulations would become
obsolete on March 1, 2011. To avoid
this, the final rule amends OCC’s BSA
(12 CFR 21.21(a) and (b)) and Fair Credit
Reporting (12 CFR 41.82(c)(2)(A))
regulations and Appendix J to 12 CFR
Part 41, Section III(a) to comport with
FinCEN’s reorganized BSA regulations
at 31 CFR Chapter X.

Administrative Procedure Act and
Effective Date

Under 5 U.S.C. 553(b)(B) of the
Administrative Procedure Act (APA), an
agency may, for good cause, find (and
incorporate the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.

This final rule makes minor, non-
substantive technical amendments to
the OCC’s BSA and Fair Credit
Reporting regulations and Appendix J to
Part 41, as described previously in this
SUPPLEMENTARY INFORMATION section, to
conform certain citations to FinCEN’s
reorganized BSA regulations. For this
reason, the OCC, for good cause, finds
that the notice and comment procedures
prescribed by the APA are unnecessary
because the final rule makes technical
amendments to citations without
substantive change to the relevant
provisions of 12 CFR parts 21, 41, and
Appendix J to 12 CFR part 41.

This final rule takes effect on March
1, 2011. Under 5 U.S.C. 553(d)(3) of the
APA, the required publication or service
of a substantive rule shall be made not
less than 30 days before its effective
date, except, among other things, as
provided by the agency for good cause
found and published with the rule. The
OCC finds good cause because the
revisions in this final rule make minor,
non-substantive technical amendments.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
does not apply to a rulemaking where a
general notice of proposed rulemaking

is not required. See 5 U.S.C. 603 and
604. As noted previously in the
SUPPLEMENTARY INFORMATION section, the
OCC has determined, for good cause,
that it is unnecessary to publish a notice
of proposed rulemaking for this final
rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do
not apply.

Paperwork Reduction Act of 1995

There are no information collection
requirements in this final rule.

Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532 (Unfunded Mandates Act),
requires that an agency must prepare a
budgetary impact statement before
promulgating any rule likely to result in
a Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC has determined that this final
rule will not result in expenditures by
State, local, and tribal governments, or
by the private sector, of $100 million or
more in any one year. Accordingly, this
final rule is not subject to section 202
of the Unfunded Mandates Act.

List of Subjects in 12 CFR Parts 21 and
41

Banks, Banking, Consumer protection,
Crime, Currency, National banks,
Reporting and recordkeeping
requirements, Security measures.

For the reasons discussed in the
SUPPLEMENTARY INFORMATION section, 12
CFR parts 21 and 41 are amended as
follows:

PART 21—MINIMUM SECURITY
DEVICES AND PROCEDURES,
REPORTS OF SUSPICIOUS
ACTIVITIES, AND BANK SECRECY
ACT COMPLIANCE PROGRAM

m 1. The authority citation for part 21
continues to read as follows:

Authority: 12 U.S.C. 93a, 1818, 1881—
1884, and 3401-3422; 31 U.S.C. 5318.
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m 2. Amend § 21.21 by revising
paragraphs (a) and (b) to read as follows:

§21.21 Procedures for monitoring Bank
Secrecy Act (BSA) compliance.

(a) Purpose. This subpart is issued to
assure that all national banks establish
and maintain procedures reasonably
designed to assure and monitor their
compliance with the requirements of
subchapter II of chapter 53 of title 31,
United States Code, and the
implementing regulations promulgated
thereunder by the Department of the
Treasury at 31 CFR Chapter X.

(b) Establishment of a BSA
compliance program—(1) Program
requirement. Each bank shall develop
and provide for the continued
administration of a program reasonably
designed to assure and monitor
compliance with the recordkeeping and
reporting requirements set forth in
subchapter II of chapter 53 of title 31,
United States Code and the
implementing regulations issued by the
Department of the Treasury at 31 CFR
Chapter X. The compliance program
must be written, approved by the bank’s
board of directors, and reflected in the
minutes of the bank.

(2) Customer identification program.
Each bank is subject to the requirements
of 31 U.S.C. 5318(1) and the
implementing regulations jointly
promulgated by the OCC and the
Department of the Treasury at 31 CFR
1020.220, which require a customer
identification program to be
implemented as part of the BSA
compliance program required under this
section.

PART 41—FAIR CREDIT REPORTING

m 3. The authority citation for Part 41
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 24
(Seventh), 93a, 481, 484, and 1818; 15 U.S.C.
1681a, 1681b, 1681c, 1681m, 1681s, 1681s—
2, 1681s—3, 1681t, 1681w, Sec. 214, Pub. L.
108-159, 117 Stat. 1952.

m 4. Amend § 41.82 by revising
paragraph (c)(2)(i)(A) to read as follows:

§41.82 Duties of users regarding address
discrepancies.

* * * * *
C L
EZ)) * *x %
( EE

i)

(A) Obtains and uses to verify the
consumer’s identity in accordance with
the requirements of the Customer
Identification Program (CIP) rules
implementing 31 U.S.C. 5318(1) (31 CFR
1020.220);

* * * * *

m 5. In Appendix ] to Part 41, revise
Section III, paragraph (a) to read as
follows:

APPENDIX J TO PART 41—
INTERAGENCY GUIDELINES ON
IDENTITY THEFT DETECTION,
PREVENTION, AND MITIGATION

* * * * *

I1I. Detecting Red Flags
* * * * *

(a) Obtaining identifying information
about, and verifying the identity of, a person
opening a covered account, for example,
using the policies and procedures regarding
identification and verification set forth in the
Customer Identification Program rules
implementing 31 U.S.C. 5318(1) (31 CFR
1020.220); and

* * * * *

Dated: January 25, 2011.
Julie L. Williams,

First Senior Deputy Comptroller and Chief
Counsel.

[FR Doc. 2011-2747 Filed 2—7-11; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Parts 123, 142 and 178

[Docket No. USCBP-2006-0132; CBP Dec.
No. 11-04]

RIN 1651-AA68

Land Border Carrier Initiative Program

AGENCY: U.S. Customs and Border
Protection, DHS.

ACTION: Final rule.

SUMMARY: This document amends U.S.
Customs and Border Protection (CBP)
regulations by removing the provisions
pertaining to the Land Border Carrier
Initiative Program (LBCIP). The LBCIP
was established as a voluntary industry
partnership program under which
participating land and rail commercial
carriers would agree to enhance the
security of their facilities and
conveyances to prevent controlled
substances from being smuggled into the
United States. Because CBP has
developed a more comprehensive
voluntary industry partnership program
known as the Customs-Trade
Partnership Against Terrorism (C-
TPAT), CBP is terminating the LBCIP
and will focus its partnership efforts on
the further development of C-TPAT. C-
TPAT builds upon the best practices of
the LBCIP, while providing greater
border and supply chain security with

expanded benefits to approved
participants.

DATES: Effective Date: March 10, 2011.

FOR FURTHER INFORMATION CONTACT:
Glenn Woodley, Jr., Office of Field
Operations, (202) 344-2725.

SUPPLEMENTARY INFORMATION:
Background

The Land Border Carrier Initiative
Program (LBCIP) was established as a
CBP-industry partnership regulatory
program enlisting the voluntary
cooperation of commercial conveyance
entities as part of an effort to prevent the
smuggling of controlled substances into
the United States.

Under the LBCIP regulations set forth
in title 19 of the Code of Federal
Regulations (19 CFR 123.71-76), land
and rail commercial carrier participants
may enter into a written agreement with
CBP that specifies methods by which
the carrier will enhance the security of
its facilities and conveyances. In
exchange for this cooperation, CBP
would provide training to carrier
personnel in the areas of cargo and
personnel security, document review
techniques, drug awareness, and
conveyance searches. Additionally, only
LBCIP participants could be approved
for Line Release entry processing at
certain high-risk border locations as set
forth in 19 CFR 142.41.1

In 2001, CBP introduced the Customs-
Trade Partnership Against Terrorism
(C-TPAT) program. C-TPAT is a
voluntary industry partnership initiative
that meets the objectives of the LBCIP
while providing a more comprehensive
approach to border and supply chain
security. The program entails CBP’s
ongoing participation in a joint effort
with importers, carriers, brokers,
warehouse operators, manufacturers,
and other industry sectors to develop a
seamless security-conscious
environment from manufacturing
through transportation and importation
to ultimate distribution. In addition to
providing greater security for both
government and business, C-TPAT
provides its members with the same
privileges accorded to LBCIP
participants, as well as additional
benefits such as priority processing for
CBP inspections, reduced number of
CBP inspections, assignment of a C—
TPAT Supply Chain Security Specialist
who will work with the company to
validate and enhance security
throughout the company’s international
supply chain, and eligibility to attend

1Line Release provides for advance cargo
screening and expedited release at land border
ports.
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C-TPAT supply chain security training
seminars. (For a detailed explanation of
C-TPAT benefits, visit www.cbp.gov,
and click on the link to C-TPAT).

In light of the development of C-
TPAT as a more comprehensive CBP
industry partnership program, CBP
published a proposal in the Federal
Register (74 FR 66933) on December 17,
2009, to amend title 19 of the Code of
Federal Regulations by removing
provisions pertaining to the LBCIP and
changing certain references to the LBCIP
to “CBP-approved industry partnership
program.” CBP also proposed replacing
the word “Customs” with “CBP” where
it appeared in the regulations affected
by these changes. Interested parties
were given until February 16, 2010 to
comment on the proposed changes. CBP
received no comments in response to
the notice. Accordingly, CBP has
determined to adopt as final, the
proposed rule published in the Federal
Register, which eliminates LBCIP as a
CBP program. In addition, CBP is
removing the reference in 19 CFR 178.2
to the information collection pertaining
to the LBCIP.

C-TPAT builds upon the best
practices of existing CBP-industry
partnership programs and offers more
comprehensive supply chain security
measures for both government and
industry than does LBCIP. CBP
encourages any former LBCIP
participants to apply for C-TPAT
membership. Information on the C-
TPAT application process is available
on the CBP Web site (http://
www.cbp.gov).

Explanation of Amendments

For the reasons set forth above, CBP
removes §§123.71, 123.72, 123.73.
123.74, 123.75, and 123.76 from 19 CFR,
and amends 19 CFR 142.41, 142.47 and
178.2.

Executive Order 12866

Executive Order 12866 requires
Federal agencies to conduct economic
analyses of significant regulatory actions
as a means to improve regulatory
decision making. Significant regulatory
actions include those that may “(1)
[h]ave an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or Tribal governments or communities;
(2) [c]reate a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
[m]aterially alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of

recipients thereof; or (4) [r]aise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

CBP incorporated the best practices
and security principles of LBCIP and
other industry partnership programs
when developing G-TPAT, a
comprehensive border and supply chain
security partnership. The termination of
LBCIP does not eliminate benefits
previously conferred to land and rail
carrier participants because former
LBCIP participants may elect to, and are
encouraged to, apply to participate in
C-TPAT, which confers all of the
privileges of LBCIP along with
additional benefits discussed
previously. As such, this rule does not
meet the criteria for a “significant
regulatory action” under Executive
Order 12866. The Office of Management
and Budget (OMB) has not reviewed this
rule under that order.

Regulatory Flexibility Act

In Treasury Decision (T.D.) 99-2 (64
FR 27, January 4, 1999), it was certified
that pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq., the LBCIP regulations set forth
at 19 CFR 123.71-76 would not have a
significant economic impact on a
substantial number of small entities,
because the LBCIP is a voluntary
partnership program that confers
benefits to the trade community.
Accordingly, the LBCIP regulations
were not subject to regulatory analysis
or other requirements of 5 U.S.C. 603
and 604.

Similarly, this rule removes the
voluntary LBCIP from the regulations
and does not impose any direct costs on
small entities. Additionally, CBP
encourages any existing LBCIP members
to continue their partnership endeavors
and benefits by applying for
membership in C-TPAT. CBP solicited
comments regarding the impact on
small entities of the proposal published
in the Federal Register on December 17,
2009 (74 FR 66933). As no comments
were received challenging these
findings, it is certified that pursuant to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
this rule does not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The collections of information
pertaining to the LBCIP were approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)

under control number 1651-0077. This
information collection is referenced in
19 CFR 178.2 under section 123.73.

With the adoption of this final rule
removing the LBCIP from the CBP
regulations, 19 CFR 178.2 is being
amended to delete the reference to this
information collection.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.2(a), which
provides that the authority of the
Secretary of the Treasury with respect to
CBP regulations that are not related to
customs revenue functions was
transferred to the Secretary of Homeland
Security pursuant to section 403(1) of
the Homeland Security Act of 2002 and
that such regulations are signed by the
Secretary of Homeland Security.

List of Subjects
19 CFR Part 123

Administrative Practice and
Procedure, Canada, Common carriers,
Customs duties and inspection, Entry of
merchandise, Freight, Imports,
International traffic, Mexico, Motor
carriers, Penalties, Railroads, Reporting
and recordkeeping requirements,
Vehicles.

19 CFR Part 142

Administrative Practice and
Procedure, Canada, Computer
technology (Line release), Common
carriers (Carrier initiative program),
Customs duties and inspection, Entry of
merchandise (Line release), Forms,
Reporting and recordkeeping
requirements.

19 CFR Part 178

Reporting and recordkeeping
requirements.

Amendments to the Regulations

For the reasons stated above, CBP
amends parts 123, 142 and 178 of title
19 of the CFR as set forth below:

PART 123—CBP RELATIONS WITH
CANADA AND MEXICO

m 1. The heading to part 123 is revised
to read as set forth above.

m 2. The general authority citation for
part 123 continues to read as follows,
and the specific authority citation for
§§123.71-123.76 is removed:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States (HTSUS)), 1431, 1433, 1436,
1448, 1624, 2071 note.

* * * * *

m 3. Remove and reserve subpart H of
part 123.
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PART 142—ENTRY PROCESS

m 4. The authority citation for part 142
continues to read as follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

m 5. Section 142.41 is amended by
removing the word “Customs” wherever
it appears and adding in each place the
term “CBP” and, in the last sentence, by
removing the language, “the Land
Border Carrier Initiative Program (see,
subpart H of part 123 of this chapter)”
and adding in its place the language, “a
CBP-approved industry partnership
program”.

m6.In§142.47:

m (a) Paragraph (a) is amended by
removing the word “Customs” wherever
it appears and adding in each place the
term “CBP”; and

m (b) Paragraph (b) is amended by
removing the word “Customs” wherever
it appears and adding in each place the
term “CBP”, by removing the language
“the Land Border Carrier Initiative
Program (LBCIP)” in the first sentence
and adding in its place the language “a
CBP-approved industry partnership
program” and, in the second sentence,
by removing the word “shall” and
adding in its place the word “must”.

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

m 7. The general authority citation for
part 178 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

m 8. Amend § 178.2 by removing the
listing for § 123.73.

Janet Napolitano,

Secretary.

[FR Doc. 2011-2694 Filed 2—-7-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 470
[FHWA Docket No. FHWA-2011-0003]
RIN 2125—-AF35

Highway Systems; Technical
Correction

AGENCIES: Federal Highway
Administration (FHWA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This rule makes a technical
correction to the regulations that govern

the designation of routes on the
National Highway System and the
Dwight D. Eisenhower System of
Interstate and Defense Highways. The
amendments contained herein make no
substantive changes to FHWA
regulations, policies, or procedures. The
current regulation references a section
of Title 23 of the United States Code
that was later repealed by section
1106(c)(2)(A) of the Transportation
Efficiency Act for the 21st Century (Pub.
L. 105-178). This rule also corrects
outdated and incorrect directions for
obtaining publications referenced in the
regulatory text. This rule also corrects to
25 years the time period that routes
designated by agreement as future
Interstate routes must be constructed to
meet Interstate Highway System
standards. Finally, this rule corrects
references to FHWA offices that are
involved in reviewing and approving
Interstate designation requests, due to
Agency reorganizations.

DATES: This rule is effective March 10,
2011.

FOR FURTHER INFORMATION CONTACT:
Stefan Natzke, National Systems and
Economic Development Team, (202)
366—5010; or Robert Black, Office of the
Chief Counsel, (202) 366—1359; Both are
located at 1200 New Jersey Avenue, SE.,
Washington, DC 20590. Office hours for
FHWA are from 8 a.m. to 4:30 p.m., e.t.,
Monday through Friday, except Federal
holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access

An electronic copy of this document
may be downloaded by accessing the
Office of the Federal Register’s home
page at: http://www.archives.gov or the
Government Printing Office’s Web page
at: http://www.gpoaccess.gov/nara.

Background

This rulemaking makes technical
corrections to the regulations that
govern policies and procedures relating
to the designation of routes on the
Interstate Highway System found at 23
CFR 470. In its final rule published in
the Federal Register on June 19, 1997,
at 62 FR 33355, the FHWA referenced
23 U.S.C. 139, which at that time
governed “Additions to the Interstate.”
Section 1106(c)(2)(A) of the
Transportation Equity Act for the 21st
Century, enacted in 1998, repealed that
section and inserted revised language
governing Interstate additions at 23
U.S.C. 103(c). Furthermore, the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) (Pub. L. 109-59)
inserted provisions related to efficient

environmental reviews at 23 U.S.C. 139.
As such, references in 23 CFR 470 to
section 139 causes confusion. These
amendments will direct readers of this
section to the proper section of the U.S.
Code. This rule also corrects outdated
and incorrect directions for obtaining
publications referenced in the
regulatory text. It also extends to 25
years the time period that routes
designated by agreement as future
Interstate routes must be constructed to
meet Interstate Highway System
standards as provided by 23 U.S.C.
103(c)(4)(B)(ii). Section 1106(a) of
SAFETEA-LU (Pub. L. 109-59), enacted
in 2005, extended the construction
deadline from 12 to 25 years. The
amended rule will reflect this statutory
extension. Finally, this rule corrects
references to FHWA offices that are
involved in reviewing and approving
Interstate designation requests, due to
Agency reorganizations.

Rulemaking Analyses and Notice

Under the Administrative Procedure
Act (5 U.S.C. 553(b)), an agency may
waive the normal notice and comment
requirements if it finds, for good cause,
that they are impracticable,
unnecessary, or contrary to the public
interest. The FHWA finds that notice
and comment for this rule is
unnecessary and contrary to the public
interest because it will have no
substantive impact, is technical in
nature, and relates only to management,
organization, procedure, and practice.
The amendments to the rule are based
upon the explicit language of statutes
that were enacted subsequent to the
promulgation of the rule. The FHWA
does not anticipate receiving
meaningful comments on it. States, local
governments, transit agencies, and their
consultants rely upon the
environmental regulations corrected by
this action. These corrections will
reduce confusion for these entities and
should not be unnecessarily delayed.
Accordingly, for the reasons listed
above, the agencies find good cause
under 5 U.S.C. 553(b)(3)(B) to waive
notice and opportunity for comment.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of DOT regulatory policies and
procedures. It is anticipated that the
economic impact of this rulemaking will
be minimal. This rule only entails minor
corrections that will not in any way
alter the regulatory effect of 23 CFR part
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470. Thus, this final rule will not
adversely affect, in a material way, any
sector of the economy. In addition, these
changes will not interfere with any
action taken or planned by another
agency and will not materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612) FHWA has evaluated the
effects of this action on small entities
and has determined that the action will
not have a significant economic impact
on a substantial number of small
entities. This final rule will not make
any substantive changes to our
regulations or in the way that our
regulations affect small entities; it
merely corrects technical errors. For this
reason, the FHWA certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This rule does not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, March 22, 1995, 109 Stat. 48).
This rule does not impose any
requirements on State, local, or tribal
governments, or the private sector and,
thus, will not require those entities to
expend any funds.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and FHWA has determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
The FHWA has also determined that
this action does not preempt any State
law or State regulation or affect the
States’ ability to discharge traditional
State governmental functions.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
these programs.

Paperwork Reduction Act

This action does not create any new
information collection requirements for
which a Paperwork Reduction Act
submission to the Office of Management
and Budget would be needed under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3520.

National Environmental Policy Act

The FHWA has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4347) and has determined
that this action will not have any effect
on the quality of the environment.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and concluded that
this rule will not have substantial direct
effects on one or more Indian tribes; will
not impose substantial direct
compliance costs on Indian tribal
government; and will not preempt tribal
law. There are no requirements set forth
in this rule that directly affect one or
more Indian tribes. Therefore, a tribal
summary impact statement is not
required.

Executive Order 12988 (Civil Justice
Reform)

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

Under Executive Order 13045,
Protection of Children from
Environmental Health and Safety Risks,
this final rule is not economically
significant and does not involve an
environmental risk to health and safety
that may disproportionally affect
children.

Executive Order 12630 (Taking of
Private Property)

This final rule will not effect a taking
of private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 13211 (Energy Effects)

This final rule has been analyzed
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The FHWA has
determined that it is not a significant
energy action under that order because
it is not a significant regulatory action
under Executive Order 12866 and this
final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory

action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RINs
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 23 CFR Part 470

Highways and roads, Reporting and
recordkeeping requirements.

Issued on: February 1, 2011.
Victor M. Mendez,
Administrator.

In consideration of the foregoing, 23
CFR part 470 is amended as set forth
below.

PART 470—HIGHWAY SYSTEMS

m 1. Revise the authority citation for part
470 to read as follows:

Authority: 23 U.S.C. 103(b)(2), 103(c), 134,
135, and 315; and 49 CFR 1.48(b).

Subpart A—[Amended]

m 2. Amend §470.105 by revising the
last sentence of paragraph (a), the
second sentence of paragraph (b)(1), and
footnote 1 to read as follows:

§470.105 Urban area boundaries and
highway functional classification.

(a) * * * Guidance for determining
the boundaries of urbanized and
nonurbanized urban areas is provided in
the FHWA'’s Functional Classification
Guidelines.?

(b) * * *(1) * * * Guidance criteria
and procedures are provided in the
FHWA'’s Functional Classification
Guidelines.

* * * * *

1The Functional Classification Guidelines
can be viewed at http://www.fhwa.dot.gov/
planning/fctoc.htm.

m 3. Amend §470.107(a)(2) by removing
the reference “23 U.S.C. 103(e)(1), (e)(2),
and (e)(3)” and adding in its place, the
reference “23 U.S.C. 103(c)(1)(D)(2)”,
and by removing the reference “23
U.S.C. 139(a) and (c)” and adding, in its
place, the reference “23 U.S.C.
103(c)(4).”

m 4. Amend §470.111 as follows:

m A. By revising paragraph (b).

m B. By removing paragraph (c), and
redesignating paragraphs (d) through (f)
as paragraphs (c) through (e).

m C. By amending redesignated
paragraph (e) by removing the reference
“23 U.S.C. 139” and adding, in its place,
the reference “23 U.S.C. 103(c)”. The
revision reads as follows:

§470.111 Interstate System procedures.

* * * * *
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(b) Proposals for Interstate or future
Interstate designation under 23 U.S.C.
103(c)(4)(A) or (B), as logical additions
or connections, shall consider the
criteria contained in appendix A of this
subpart. For designation as a part of the
Interstate system, 23 U.S.C. 103(c)(4)(A)
requires that a highway meet all the
standards of a highway on the Interstate
System, be a logical addition or
connection to the Interstate System, and
have the affirmative recommendation of
the State or States involved. For
designation as a future part of the
Interstate System, 23 U.S.C. 103(c)(4)(B)
requires that a highway be a logical
addition or connection to the Interstate
System, have the affirmative
recommendation of the State or States
involved, and have the written
agreement of the State or States
involved that such highway will be
constructed to meet all the standards of
a highway on the Interstate System
within twenty-five years of the date of
the agreement between the FHWA
Administrator and the State or States
involved. Such highways must also be
on the National Highway System.

* * * * *

m 5. Amend Appendix A to Subpart A
of Part 470 as follows:

m A. By revising the appendix heading.
m B. By amending the introductory
paragraph by removing the words
“Section 139(a) and (b)” and adding, in
their place the words “Section
103(c)(4)(A) and (B)”, and removing the
reference “23 U.S.C. 139” and adding, in
its place, the reference “23 U.S.C.
103(c)”.

m C. By amending paragraph 5 by
removing the number “12” and adding,
in its place, the number “25”.

m D. By amending paragraph 6 by
removing the reference “23 U.S.C.
139(b)” and add, in its place, the
reference “23 U.S.C. 103(c)(4)(B)”. The
revision reads as follows:

Appendix A to Subpart A of Part 470—
Guidance Criteria for Evaluating
Requests for Interstate System
Designations under 23 U.S.C.
103(c)(4)(A) and (B)

* * * * *

Appendix B to Subpart A of Part 470—
[AMENDED]

m 6. Amend Appendix B to Subpart A of
Part 470 as follows:

m A. By amending the introductory
paragraph by removing the reference “23
U.S.C. 139(a)” and adding, in its place,
the reference “23 U.S.C. 103(c)(4)(A)”.

m B. By amending paragraph 1 by
removing the words “and Regional
Offices” and add, in their place, the
words “Office” in each place it appears.

Appendix C to Subpart A of Part 470—
POLICY FOR THE SIGNING AND
NUMBERING OF FUTURE
INTERSTATE CORRIDORS
DESIGNATED BY SECTION 332 OF
THE NHS DESIGNATION ACT OF 1995
OR DESIGNATED UNDER 23 U.S.C.
139(b) [AMENDED]

m 7. Amend Appendix C to Subpart A of
Part 470 as follows:

m A. By revising the appendix heading.
m B. By amending Conditions paragraph
1 by removing the reference “23 U.S.C.
139(b)” and adding, in its place, the
reference “23 U.S.C. 103(c)(4)(B)”.

m C. By amending Conditions paragraph
6 by removing the word “Regional”, and

adding, in its place, the word “Division”.

The revision reads as follows:

Appendix C to Subpart A of Part 470—
POLICY FOR THE SIGNING AND
NUMBERING OF FUTURE
INTERSTATE CORRIDORS
DESIGNATED BY SECTION 332 OF
THE NHS DESIGNATION ACT OF 1995
OR DESIGNATED UNDER 23 U.S.C.
103(c)(4)(B)

* * * * *

[FR Doc. 2011-2693 Filed 2—7-11; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF DEFENSE
Department of the Army
32 CFR Part 655

[Docket No. USA-2008-0001]
RIN 0702-AA58

Radiation Sources on Army Land

AGENCY: Department of the Army, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Army
is finalizing revisions to its regulation
concerning radiation sources on Army
land. The Army requires non-Army
agencies (including their civilian
contractors) to obtain an Army
Radiation Permit (ARP) from the
garrison commander to use, store, or
possess ionizing radiation sources on an
Army installation. For the purpose of
this rule, “ionizing radiation source”
means any source that, if held or owned
by an Army organization, would require
a specific Nuclear Regulatory
Commission (NRC) license or Army
Radiation Authorization (ARA). The
purpose of the ARP is to protect the
public, civilian employees, and military
personnel on an installation from
potential exposure to radioactive
sources. The U.S. Army Safety Office,
which is the proponent for the Army

Radiation Safety Program, is finalizing
revisions to the regulation to reflect the
NRC changes to licensing of Naturally-
Occurring and Accelerator-Produced
Radioactive Material (NARM). Executive
Order 12866 Regulatory Planning and
Review was followed to rewrite this
rule.

DATES: Effective date: March 10, 2011.

ADDRESSES: Director of Army Safety,
2221 S. Clarke Street, Suite 1107,
Arlington, VA 22202.

FOR FURTHER INFORMATION CONTACT: Tim
Mikulski, (703) 601-2408.

SUPPLEMENTARY INFORMATION:
A. Background

In the April 14, 2010, issue of the
Federal Register (75 FR 19302), the
Army issued a proposed rule to revise
32 CFR part 655. The revised rule
reflects the rule created by the NRC on
October 1, 2007 (72 FR 55864) that
became effective on November 30, 2007.

The Army received no comments on
its proposed rule. Two individuals
sought additional information on the
rule. One asked how the rule affected
the Army radiation safety program. The
Army explained that the changes to the
rule are being made to reflect changes in
the NRC rule. The second individual
wanted to know if the rule covered
radon. The Army explained that the rule
does not cover radon.

The final rule corrects one
typographical error in the Authority
section of 32 CFR part 655, citing to 10
U.S.C. 3013. The Army has made a
number of administrative changes to the
proposed rule to apply uniform
terminology, insert cross-references to
definitions in the NRC rules, and
otherwise improve the language without
making substantive changes to the
proposed rule, and is finalizing the rule
as revised.

B. Regulatory Flexibility Act

The Army has certified that the rule
will not have a significant economic
impact on a substantial number of small
entities because the rule imposes no
additional costs. The Army received no
comments from small entities on the
proposed rule.

C. Unfunded Mandates Reform Act

The Department of the Army has
determined that the Unfunded
Mandates Reform Act does not apply
because the rule does not include a
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate, or the
private sector, of $100 million or more.
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D. National Environmental Policy Act

The Army has determined that this is
not a major federal action significantly
affecting the human environment.

E. Paperwork Reduction Act

Section 655.10(e) of this rule contains
information collection requirements.
The OMB Control number is 0702-0109,
“Letter Permit for Non-Army Agency
Radiation Sources on Army Land.” The
Army received no comments on the
proposed information collection
requirements.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Department of the Army has
determined that Executive Order 12630
does not apply because the rule does not
impair private property rights.

G. Executive Order 12866 (Regulatory
Planning and Review)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 12866 this
rule is a significant regulatory action. As
such, the rule was subject to Office of
Management and Budget review under
section 6(a)(3) of the Executive Order.

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risks and Safety Risks)

The Department of the Army has
determined that according to section
2-202 of Executive Order 13045 this
rule is not a covered regulatory action
to which Executive Order 13045 applies
nor will this rule present environmental
health risks or safety risks that will
disproportionately affect children.

1. Executive Order 13132 (Federalism)

The Department of the Army has
determined that this rule will not have
a substantial effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

William T. Wolf,

Brigadier General, U.S. Army, Director of
Army Safety.

List of Subjects in 32 CFR Part 655

Environmental protection, Radiation
protection.

For reasons stated in the preamble the
Department of the Army revises 32 CFR
part 655 to read as follows:

PART 655—RADIATION SOURCES ON
ARMY LAND

Authority: 10 U.S.C. 3013.

§655.10 Oversight of radiation sources
brought on Army land by non-Army entities
(AR 385-10).

(a) As used in this section:

Agreement State has the same
meaning as provided in 10 CFR 30.4.

Byproduct material has the same
meaning as provided in 10 CFR 20.1003.

Radiation has the same meaning as
provided in 10 CFR 20.1003.

Radioactive material includes
byproduct material, source material, and
special nuclear material.

Source material has the same meaning
as provided in 10 CFR 20.1003.

Special nuclear material has the same
meaning as provided in 10 CFR 20.1003.

(b) Army radiation permits are
required for use, storage, or possession
of ionizing radiation sources by non-
Army entities (including their civilian
contractors) on an Army installation.
Such use, storage, or possession of
ionizing radiation sources must be in
connection with an activity of the
Department of Defense or in connection
with a service to be performed on the
installation for the benefit of the
Department of Defense, in accordance
with 10 U.S.C. 2692(b)(1). Approval by
the garrison commander is required to
obtain an Army radiation permit. For
the purposes of this section, an ionizing
radiation source is:

(1) Radioactive material used, stored,
or possessed under the authority of a
specific license issued by the Nuclear
Regulatory Commission (NRC) or an
Agreement State (10 CFR parts 30, 40,
and 70 or the equivalent regulations of
an Agreement State); or

(2) A machine-produced ionizing
radiation source capable of producing
an area, accessible to individuals, in
which radiation levels could result in an
individual receiving a dose equivalent
in excess of 0.1 rem (1 mSv) in 1 hour
at 30 centimeters from the ionizing
radiation source or from any surface that
the radiation penetrates.

(c) A permit is not required for non-
Army entities (including their civilian
contractors) that use Army licensed
radioactive material on an Army
installation in coordination with the
Army NRC licensee. The non-Army
entity must obtain permission from the
Army NRC licensee to use the
radioactive materials and be in
compliance with all of the Army NRC
license conditions prior to beginning
work on Army land.

(d) Other Military Departments are
exempt from the requirement of

paragraph (b) of this section to obtain an
Army radiation permit; however, the
garrison Radiation Safety Officer (RSO)
must be notified prior to ionizing
radiation sources being brought onto the
installation.

(e) Applicants will apply for an Army
radiation permit by letter with
supporting documentation (paragraph
(f) of this section) to the garrison
commander through the appropriate
tenant commander or garrison director.
Submit the letter so that the garrison
commander receives the application at
least 30 calendar days before the
requested effective date of the permit.

(f) The Army radiation permit
application will include a proposed
effective date and duration (not to
exceed 12 months) for the Army
radiation permit and describe the
purposes for which the ionizing
radiation source will be used. The
application will include: Identification
of the trained operating personnel who
will be responsible for implementation
of the activities authorized by the
permit and a summary of their
professional qualifications; the
applicant’s point-of-contact name and
phone number; the applicant’s radiation
safety Standing Operating Procedures
(SOPs); storage provisions when the
ionizing radiation source is not in use;
and procedures for notifying the
garrison of reportable incidents/
accidents.

(g) The garrison commander may
approve the application only if the
applicant provides evidence to show
that one of the following is true:

(1) The applicant possesses a valid
NRC license or Department of Energy
(DOE) radiological work permit that
allows the applicant to use the ionizing
radiation source in the manner
requested in the Army radiation permit
application;

(2) The applicant possesses a valid
Agreement State license that allows the
applicant to use the ionizing radiation
source in the manner requested in the
Army radiation permit application. An
applicant operating in areas subject to
exclusive Federal jurisdiction
(Agreement States Letter SP-96—022)
has to file a NRC Form-241, Report of
Proposed Activities in Non-Agreement
States, with the NRC in accordance with
10 CFR 150.20(b);

(3) For machine-produced ionizing
radiation sources, the applicant has an
appropriate State authorization that
allows the applicant to use the ionizing
radiation source as requested in the
Army radiation permit application and
has in place a radiation safety program
that complies with applicable Army
regulations; or
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(4) For installations outside of the
United States, the applicant has an
appropriate host-nation authorization as
necessary that allows the applicant to
use the ionizing radiation source in the
manner requested in the Army radiation
permit application and has in place a
radiation safety program that complies
with applicable Army regulations and
host nation laws and regulations.

(h) Applicants and permit holders
shall comply with all applicable
Federal, state, interstate, and local laws
and regulations, status-of-forces
agreements (SOFAs), and other
international agreements.

(i) Each Army radiation permit will
require the permit holder to remove its
permitted ionizing radiation sources
from Army property prior to the
expiration of the permit and restore all
real or personal property of the Army
that was modified, altered, or otherwise
changed as a result of the permit
holder’s activities to the condition such
property was in prior to the effective
date of the permit.

(j) An Army radiation permit issued
pursuant to this section shall be valid
for no more than 12 months.

(k) Disposal of radioactive material by
non-Army entities on Army property is
prohibited. However, the garrison
commander may give written
authorization for releases of radioactive
material to the atmosphere or to the
sanitary sewerage system if such
releases are in compliance with all
applicable Federal, State, interstate, and
local laws and regulations, including
but not limited to, the NRC regulations
at 10 CFR part 20, Subpart K, or the
equivalent requirements of an
Agreement State, and regulations issued
by the Army or the Department of
Defense, to include compliance with
any applicable requirement to obtain a
permit, license, or other authorization,
or to submit any information,
notification, or report for such release.

[FR Doc. 2011-2748 Filed 2-7-11; 8:45 am]
BILLING CODE 3710-08-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket Number USCG-2011-0029]

Drawbridge Operation Regulation;
Upper Mississippi River, Keokuk, 1A

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Keokuk
Drawbridge across the Upper
Mississippi River, mile 364.0, at
Keokuk, Iowa. The deviation is
necessary to allow the bridge owner
time to perform the needed maintenance
and repairs to the bridge that is essential
to the continued safe operation of the
drawbridge. This deviation allows the
bridge to remain in the closed-to-
navigation position for thirty days.
DATES: This deviation is effective from
12:01 a.m., January 30, 2011 until

9 a.m., February 28, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0029 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0029 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Eric A. Washburn, Bridge
Administrator, Western Rivers, Coast
Guard; telephone (314) 269-2378,
e-mail Eric. Washburn@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The City
of Keokuk, Iowa requested a temporary
deviation for the Keokuk Drawbridge,
across the Upper Mississippi River, mile
364.0, at Keokuk, Iowa to remain in the
closed-to-navigation position in order to
facilitate needed bridge maintenance
and repairs. The Keokuk Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridges shall open
promptly and fully for the passage of
vessels when a request to open is given
in accordance with the subpart. This
deviation allows the bridge to remain in
the closed-to-navigation position from
12:01 a.m., January 30, 2011 until

9 a.m., February 28, 2011.

There are no alternate routes for
vessels transiting this section of the
Upper Mississippi River.

Winter conditions on the Upper
Mississippi River coupled with the
closure of U.S. Army Corps of
Engineer’s Lock 20, mile 343.2, Lock 21,
mile 324.9, and Lock 22, mile 301.2

from January 30, 2011 to February 28,
2011 will preclude any significant
navigation demands for the drawspan to
open.

The Keokuk Drawbridge, in the
closed-to-navigation position, provides
a vertical clearance of 25.0 feet above
normal pool. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft. This temporary deviation has
been coordinated with waterway users.
No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: January 24, 2011.
Eric A. Washburn,
Bridge Administrator.
[FR Doc. 2011-2688 Filed 2—7—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AN88
Disclosure of Medical Information to

the Surrogate of a Patient Who Lacks
Decision-Making Capacity

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends
Department of Veterans Affairs (VA)
regulations to reflect changes made by
section 504 of the Caregivers and
Veterans Omnibus Health Services Act
of 2010. Section 504 authorizes a VA
practitioner, when the practitioner
deems it necessary to ensure an
informed medical decision, to share
certain, otherwise protected medical
information with the representative of a
patient who lacks decision-making
capacity. This rulemaking amends VA
regulations consistent with this new
authority.

DATES: Effective Date: February 8, 2011.
FOR FURTHER INFORMATION CONTACT:
Stephania Griffin, Veterans Health
Administration Privacy Officer, Office
of Information (19F2), Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Ave., NW.,
Washington, DC 20420, (704) 245-2492
(this is not a toll-free number).
SUPPLEMENTARY INFORMATION: This
document amends VA’s regulations
consistent with section 504 of the
Caregivers and Veterans Omnibus
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Health Service Act of 2010, Public Law
111-163. The revisions in this
rulemaking restate the new statutory
authority so that our regulations
accurately state that practitioners can
disclose certain protected information to
a patient’s representative under the
specified circumstances. Because the
revisions merely restate or interpret
statutory provisions, we have not
provided the public with the
opportunity to comment on these
changes.

Section 504 of Public Law 111-163
amended 38 U.S.C. 7332(b)(2), which
governs the confidentiality of certain
medical records. Generally, section 7332
bars VA from disclosing the content of
any record of the identity, diagnosis,
prognosis, or treatment of patient that is
maintained in connection with any VA
program or activity relating to drug
abuse, alcoholism or alcohol abuse,
infection with the human
immunodeficiency virus, or sickle cell
anemia, without first obtaining the
written consent of the patient. 38 U.S.C.
7332(a)(1), (b)(1). However, under
section 7332(b)(2), VA may disclose
such records “[w]hether or not [the]
patient * * * gives written consent”
under circumstances specified in
subparagraphs following subsection
(b)(2). In section 504, Congress added a
new subparagraph (b)(2)(F) to 38 U.S.C.
7332, which states that the records may
be disclosed without consent as follows:
“To a representative of a patient who
lacks decision-making capacity, when a
practitioner deems the content of the
given record necessary for that
representative to make an informed
decision regarding the patient’s
treatment.”

This rulemaking adds a new
regulation, which incorporates the
statutory amendment regarding
disclosures to patients’ representatives
(38 CFR 1.484), and amends an existing
VA regulation to clarify the meaning of
terms used in the new section (38 CFR
1.460).

First, we are amending § 1.460, the
regulation that contains definitions
applicable to 38 CFR 1.460 through
1.499, which concern the confidentiality
of information relating to drug abuse,
alcoholism or alcohol abuse, infection
with the human immunodeficiency
virus, or sickle cell anemia in VA
records and are applicable in
combination with other regulations
pertaining to the release of information
from VA records. We are adding
definitions of “decision-making
capacity,” “practitioner,” and “surrogate”
to 38 CFR 1.460. These terms appear
only in 38 CFR 1.484, the new section
implementing the new statutory

provision; however, we are including
them in the general definitions
regulation because we believe that, at
some point in the future, the definitions
may be applicable to other disclosure of
information regulations. We want to
make sure that the terms will be used
consistently throughout this body of
regulations. We are adding these
definitions for purposes of clarification
and interpretation only and intend no
substantive change regarding the
additional authority granted by
Congress in the amendment to section
7332.

In amended 38 CFR 1.460, “decision-
making capacity” and “practitioner” are
defined as “halving] the same meaning
set forth in 38 CFR 17.32(a).” This is
consistent with the plain language and
intent of 38 U.S.C. 7332(b)(2)(F). The
purpose of § 17.32(a) is to provide
definitions in the context of providing
informed consent. The amendment to
fnl;38 U.S.C. 7332 likewise is intended
to assist a patient’s representative in
making “an informed decision regarding
the patient’s treatment.” Moreover,

§ 17.32(a) specifically is authorized by
38 U.S.C. 7331-7334.

Under 38 U.S.C. 7332(b)(2)(F)(i), VA
is authorized to release the identified
medical information to a
“representative,” which is defined in
38 U.S.C. 7332 (b)(2)(F)(ii) as “an
individual, organization, or other body
authorized under [38 U.S.C. 7331] and
its implementing regulations to give
informed consent on behalf of a patient
who lacks decision-making capacity.”
As noted above, 38 CFR 17.32(a) is one
such “implementing regulation][ ].”
Therein, we define a “surrogate” as “an
individual, organization, or other body
authorized under [38 CFR 17.32] to give
informed consent on behalf of a patient
who lacks decision-making capacity.”
Because the existing definition of
“surrogate” is substantively identical to
the statutory definition of
“representative,” we interpret
“representative” as used by Congress in
section 7332(b)(2)(F)(ii) to mean
“surrogate.” This will promote clarity,
cohesiveness, and consistency in our
regulations.

We are adding 38 CFR 1.484 to state,
in a regulation, the new authority
provided by 38 U.S.C. 7332(b)(2)(F). The
language of the regulation is derived
directly, almost verbatim, from section
7332. This language is clear on its face
and easy for practitioners to apply.

We note that we are not revising 38
CFR 1.465(a), because a “court
appointed legal guardian” meets the
statutory definition of “surrogate” under
38 CFR 1.460 and 17.32(a). We also find
it unnecessary to revise 38 CFR 1.487

through 1.496 because these regulations
authorize disclosure based on authority
independent of 38 U.S.C. 7332(b)(2)(F).

Administrative Procedure Act

VA finds, in accordance with 5 U.S.C.
553(b)(A) of the Administrative
Procedure Act (APA), that this final rule
merely incorporates statutory provisions
or interprets those provisions.
Therefore, the provisions of the APA
regarding notice of proposed rulemaking
and opportunities for public
participation are not applicable.
Further, pursuant to section 553(d)(2),
this final rule is exempt from the APA’s
30-day delayed effective date
requirement.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule will have no
such effect on state, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule does not contain any
collections of information under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a regulatory
action as a “significant regulatory
action,” requiring review by the Office
of Management and Budget (OMB)
unless OMB waives such review, if it is
a regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
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recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule affects only VA beneficiaries
and their VA clinicians. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the initial and final
regulatory flexibility analysis
requirements of 5 U.S.C. 603 and 604.
This final rule is also exempt from the
regulatory flexibility analysis
requirements of sections 603 and 604
because it was not preceded by a notice
of proposed rulemaking.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on February 2, 2011, for
publication.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Archives and records,
Cemeteries, Claims, Courts, Crime,
Flags, Freedom of Information,
Government contracts, Government
employees, Government property,
Infants and children, Inventions and
patents, Parking, Penalties, Privacy,
Reporting and recordkeeping
requirements, Seals and Insignia,
Security measures, Wages.

Dated: February 3, 2011.
Robert C. McFetridge,

Director, Regulations Policy and
Management, Department of Veterans Affairs.

For the reasons set forth in the
preamble, VA amends 38 CFR part 1 as
follows:

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

m 2. Amend § 1.460 by adding, in
alphabetical order, the definitions of
“decision-making capacity,”
“practitioner,” and “surrogate,” and by
revising the authority citation at the end
of the section to read as follows:

§1.460 Definitions.

* * * * *

Decision-making capacity. The term
“decision-making capacity” has the
same meaning set forth in 38 CFR
17.32(a).

* * * * *

Practitioner. The term “practitioner”
has the same meaning set forth in 38
CFR 17.32(a).

* * * * *

Surrogate. The term “surrogate” has
the same meaning set forth in 38 CFR
17.32(a).

* * * * *

(Authority: 38 U.S.C. 7332, 7334)

m 3. Add § 1.484 after the undesignated
center heading “Disclosures Without
Patient Consent” preceding § 1.485, to
read as follows:

§1.484 Disclosure of medical information
to the surrogate of a patient who lacks
decision-making capacity.

A VA medical practitioner may
disclose the content of any record of the
identity, diagnosis, prognosis, or
treatment of a patient that is maintained
in connection with the performance of
any VA program or activity relating to
drug abuse, alcoholism or alcohol abuse,
infection with the human
immunodeficiency virus, or sickle cell
anemia to a surrogate of the patient who
is the subject of such record if:

(a) The patient lacks decision-making
capacity; and

(b) The practitioner deems the content
of the given record necessary for the
surrogate to make an informed decision
regarding the patient’s treatment.

(Authority: 38 U.S.C. 7331, 7332)
[FR Doc. 2011-2750 Filed 2-7-11; 8:45 am]
BILLING CODE 8320-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1816
RIN 2700-AD69
NASA Implementation of Federal

Acquisition Regulation (FAR) Award
Fee Language Revision

AGENCY: National Aeronautics and
Space Administration.

ACTION: Interim rule.

SUMMARY: This interim rule revises the
NASA FAR Supplement (NFS) to
implement the FAR Award Fee revision
issued in Federal Acquisition Circular
(FAC) 2005—46.
DATES: Effective Date: February 8, 2011.
Comment Date: Interested parties
should submit written comments to
NASA at the address below on or before
April 11, 2011 to be considered in the
formulation of the final rule.
ADDRESSES: Interested parties may
submit comments, identified by RIN
number 2700-AD69, via the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments may also be submitted to Bill
Roets, NASA Headquarters, Office of
Procurement, Contract Management
Division, Washington, DC 20546.
Comments may also be submitted by
e-mail to william.roets-1@nasa.gov.
FOR FURTHER INFORMATION CONTACT: Bill
Roets, NASA, Office of Procurement,
Contract Management Division (Suite
5G86); (202) 358—-4483; e-mail:
william.roets-1@nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

Federal Acquisition Circular (FAC)
2005-46 significantly revised FAR Parts
16.305, 16.401, and 16.405-2,
incorporating new requirements relative
to the use of award fee incentives.
Specifically, this FAR rule implements
section 814 of the John Warner 2007
National Defense Authorization Act
(NDAA) and section 867 of the Duncan
Hunter 2009 NDAA and requires
agencies to:

(1) Link award fees to acquisition
objectives in the areas of cost, schedule,
and technical performance;

(2) Clarify that the base fee may be
included in a cost plus award fee type
contract at the discretion of the
contracting officer;

(3) Prescribe narrative ratings when
making a percentage of award fee
available;

(4) Prohibit the issuance of award fees
for a rating period if the contractor’s
performance is judged to be below
satisfactory;

(5) Conduct an analysis and consider
the results of the analysis when
determining whether to use an award
fee type contract or not;

(6) Include specific content in the
award fee plans; and

(7) Prohibit the rolling over of
unearned award fees to subsequent
rating periods.

These significant revisions in FAR
award fee guidance resulted in the need
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to make associated changes to the NFS
award fee regulations.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993.

This rule is not a major rule under 5
U.S.C. 804.

B. Regulatory Flexibility Act

NASA certifies that this interim rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, at 5 U.S.C.
601, et seq., because it merely
implements the FAR Award Fee
revisions and does not impose an
economic impact beyond that addressed
in the FAC 2005—46 publication of the
FAR final rule.

Therefore, an Initial Regulatory
Flexibility Analysis has not been
performed. NASA will consider
comments from small entities
concerning the affected NFS Part 1816
in accordance with 5 U.S.C. 610.
Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq. in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

In accordance with 41 U.S.C 418(d),
NASA has determined that urgent and
compelling reasons exist to promulgate
this interim rule without prior
opportunity for public comment. This
action is necessary to harmonize the
NFS Award Fee coverage with that in
the FAR which was effective per FAC
2005-46. However, pursuant to Public
Law 98-577 and FAR 1.501, NASA will
consider public comments received in
response to this interim rule in the
formation of the final rule.

List of Subjects in 48 CFR Part 1816
Government procurement.

William P. McNally,
Assistant Administrator for Procurement.

Accordingly, 48 CFR part 1816 is
amended as follows:

PART 1816—TYPES OF CONTRACTS

m 1. The authority citation for 48 CFR
part 1816 continues to read as follows:

Authority: 42 U.S.C. 2455(a), 2473(c)(1).

m 2. Section 1816.405—270 is revised to
read as follows:

1816.405-270 CPAF contracts.

(a) Use of an award fee incentive
requires advance approval by the
Assistant Administrator for
Procurement. Requests for approval,
that include Determination & Findings
(D&F) cited in paragraph (b) of this
section, shall be submitted to
Headquarters Office of Procurement,
Program Operations Division.

(b) Contracting officers shall prepare a
D&F in accordance with FAR 16.401(d)
prior to using an award fee incentive. In
addition to the items identified in FAR
16.401(e)(1), D&F's will include a
discussion of the other types of
contracts considered and shall indicate
why an award fee incentive is the
appropriate choice. Award fee
incentives should not be used on
contracts with a total estimated cost and
fee less than $2 million per year. Use of
award fee incentive for lower-valued
acquisitions may be authorized in
exceptional situations such as contract
requirements having direct health or
safety impacts, where the judgmental
assessment of the quality of contractor
performance is critical.

(c) Except as provided in paragraph
(d) of this section, an award fee
incentive may be used in conjunction
with other contract types for aspects of
performance that cannot be objectively
assessed. In such cases, the cost
incentive is based on objective formulas
inherent in the other contract types (e.g.,
FPI, CPIF), and the award fee provision
should not separately incentivize cost
performance.

(d) Award fee incentives shall not be
used with a cost-plus-fixed-fee (CPFF)
contract.

m 3. Section 1816.405—271 is revised to
read as follows:

1816.405-271 Base fee.

(a) A base fee shall not be used on
CPAF contracts for which the periodic
award fee evaluations are final
(1816.405—273(a)). In these
circumstances, contractor performance
during any award fee period is
independent of and has no effect on
subsequent performance periods or the
final results at contract completion. For
other contracts, such as those for
hardware or software development, the
procurement officer may authorize the
use of a base fee not to exceed 3 percent.
Base fee shall not be used when an
award fee incentive is used in
conjunction with another contract type
(e.g., CPIF/AF).

(b) When a base fee is authorized for
use in a CPAF contract, it shall be paid

only if the final award fee evaluation is
“satisfactory” or better. (See 1816.405—
273 and 1816.405-275) Pending final
evaluation, base fee may be paid during
the life of the contract at defined
intervals on a provisional basis. If the
final award fee evaluation is
“unsatisfactory”, all provisional base fee
payments shall be refunded to the
Government.

m 4. Section 1816.405-274 is revised to
read as follows:

1816.405-274 Award fee evaluation
factors.

(a) Explicit evaluation factors shall be
established for each award fee period.
Factors shall be linked to acquisition
objectives which shall be defined in
terms of contract cost, schedule, and
technical performance. If used,
subfactors should be limited to the
minimum necessary to ensure a
thorough evaluation and an effective
incentive.

(b) Evaluation factors will be
developed by the contracting officer
based upon the characteristics of an
individual procurement. Cost control,
schedule, and technical performance
considerations shall be included as
evaluation factors in all CPAF contracts,
as applicable. When explicit evaluation
factor weightings are used, cost control
shall be no less than 25 percent of the
total weighted evaluation factors. The
predominant consideration of the cost
control evaluation should be a
measurement of the contractor’s
performance against the negotiated
estimated cost of the contract. This
estimated cost may include the value of
undefinitized change orders when
appropriate.

(c)(1) The technical factor must
include consideration of risk
management (including mission
success, safety, security, health, export
control, and damage to the environment,
as appropriate) unless waived at a level
above the contracting officer, with the
concurrence of the project manager. The
rationale for any waiver shall be
documented in the contract file. When
safety, export control, or security are
considered under the technical factor,
the award fee plan shall allow the
following fee determinations, regardless
of contractor performance in other
evaluation factors, when there is a major
breach of safety or security.

(i) For evaluation of service contracts
under 1816.405-273(a), an overall fee
rating of unsatisfactory for any
evaluation period in which there is a
major breach of safety or security.

(i) For evaluation of end item
contracts under 1816.405-273(b), an
overall fee rating of unsatisfactory for
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any interim evaluation period in which
there is a major breach of safety or
security. To ensure that the final award
fee evaluation at contract completion
reflects any major breach of safety or
security, in an interim period, the
overall award fee pool shall be reduced
by the amount of the fee available for
the period in which the major breach
occurred if an unsatisfactory fee rating
was assigned because of a major breach
of safety or security.

(2) A major breach of safety must be
related directly to the work on the
contract. A major breach of safety is an
act or omission of the Contractor that
consists of an accident, incident, or
exposure resulting in a fatality or
mission failure; or in damage to
equipment or property equal to or
greater than $1 million; or in any
“willful” or “repeat” violation cited by
the Occupational Safety and Health
Administration (OSHA) or by a state
agency operating under an OSHA
approved plan.

(3) A major breach of security may
occur on or off Government
installations, but must be directly
related to the work on the contract. A
major breach of security is an act or
omission by the contractor that results
in compromise of classified information,
illegal technology transfer, workplace
violence resulting in criminal
conviction, sabotage, compromise or
denial of information technology
services, equipment or property damage
from vandalism greater than $250,000,
or theft greater than $250,000.

(4) The Assistant Administrator for
Procurement shall be notified prior to
the determination of an unsatisfactory
award fee rating because of a major
breach of safety or security.

(d) In rare circumstances, contract
costs may increase for reasons outside
the contractor’s control and for which
the contractor is not entitled to an
equitable adjustment. One example is a
weather-related launch delay on a
launch support contract. The
Government shall take such situations
into consideration when evaluating
contractor cost control.

(e) Emphasis on cost control should
be balanced against other performance
requirement objectives. The contractor
should not be incentivized to pursue
cost control to the point that overall
performance is significantly degraded.
For example, incentivizing an underrun
that results in direct negative impacts
on technical performance, safety, or
other critical contract objectives is both
undesirable and counterproductive.
Therefore, evaluation of cost control
shall conform to the following
guidelines:

(1) Normally, the contractor should be
given an unsatisfactory rating for cost
control when there is a significant
overrun within its control. However, the
contractor may receive a satisfactory or
higher rating for cost control if the
overrun is insignificant. Award fee
ratings should decrease sharply as the
size of the overrun increases. In any
evaluation of contractor overrun
performance, the Government shall
consider the reasons for the overrun and
assess the extent and effectiveness of the
contractor’s efforts to control or mitigate
the overrun.

(2) The contractor should normally be
rewarded for an underrun within its
control, up to the maximum award fee
rating allocated for cost control,
provided the adjectival rating for all
other award fee evaluation factors is
very good or higher (see FAR
16.401(e)(iv)).

(3) The contractor should be rewarded
for meeting the estimated cost of the
contract, but not to the maximum rating
allocated for cost control, to the degree
that the contractor has prudently
managed costs while meeting contract
requirements. No award shall be given
in this circumstance unless the average
adjectival rating for all other award fee
evaluation factors is satisfactory or
higher.

(f) When an AF arrangement is used
in conjunction with another contract
type, the award fee’s cost control factor
will only apply to a subjective
assessment of the contractor’s efforts to
control costs and not the actual cost
outcome incentivized under the basic
contract type (e.g. CPIF, FPIF).

(g)(1) The contractor’s performance
against the subcontracting plan
incorporated in the contract shall be
evaluated. Emphasis may be placed on
the contractor’s accomplishment of its
goals for subcontracting with small
business, HUBZone small business,
women-owned small business, veteran-
owned small business, and service-
disabled veteran-owned small business
concerns.

(2) The contractor’s performance
against the contract target for
participation as subcontractors by small
disadvantaged business concerns in the
NAICS Major Groups designated by the
Department of Commerce (see FAR
19.201(c)) shall also be evaluated if the
clause at FAR 52.219-26, Small
Disadvantaged Business Participation—
Incentive Subcontracting, is not
included in the contract (see FAR
19.1204(c)).

(3) The contractor’s achievements in
subcontracting high technology efforts
as well as the contractor’s performance

under the Mentor-Protégé Program, if
applicable, may also be evaluated.

(4) The evaluation weight given to the
contractor’s performance against the
considerations in paragraphs (g)(1)
through (g)(3) of this section should be
significant (up to 15 percent of available
award fee). The weight should motivate
the contractor to focus management
attention to subcontracting with small,
HUBZone, women-owned, veteran-
owned, and service-disabled veteran-
owned small business concerns, and
with small disadvantaged business
concerns in designated NAICS Major
Groups to the maximum extent
practicable, consistent with efficient
contract performance.

(h) When contract changes are
anticipated, the contractor’s
responsiveness to requests for change
proposals should be evaluated. This
evaluation should include the
contractor’s submission of timely,
complete proposals and cooperation in
negotiating the change.

(i) Only the award fee performance
evaluation factors set forth in the
performance evaluation plan shall be
used to determine award fee scores.

(j) The Government may unilaterally
modify the applicable award fee
performance evaluation factors and
performance evaluation areas prior to
the start of an evaluation period. The
contracting officer shall notify the
contractor in writing of any such
changes 30 days prior to the start of the
relevant evaluation period.

m 5. Section 1816.405-275 is revised to
read as follows:

1816.405-275 Award fee evaluation rating.

(a) All award fee contracts shall
utilize the adjectival rating categories
and associated descriptions as well as
the award fee pool available to be
earned percentages for each adjectival
rating category contained in FAR
16.401(e)(iv).

(b) The following numerical scoring
system shall be used in conjunction
with the FAR adjectival rating categories
and associated descriptions (see FAR
16.401(e)(iv)).

(1) Excellent (100-91)

(2) Very good (90-76)

(3) Good (75-51)

(4) Satisfactory (50)

(5) Unsatisfactory (less than 50) No
award fee shall be paid for an
unsatisfactory rating.

(c) As a benchmark for evaluation, in
order to be rated “Excellent” overall, the
contractor would typically be under
cost, on or ahead of schedule, and
providing outstanding technical
performance.
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(d) A weighted scoring system
appropriate for the circumstances of the
individual contract requirement should
be developed. In this system, each
evaluation factor (e.g., technical,
schedule, cost control) is assigned a
specific percentage weighting with the
cumulative weightings of all factors
totaling 100. During the award fee
evaluation, each factor is scored from 0—
100 according to the ratings defined in
1816.405-275(b). The numerical score
for each factor is then multiplied by the
weighting for that factor to determine
the weighted score. For example, if the
technical factor has a weighting of 60
percent and the numerical score for that
factor is 80, the weighted technical
score is 48 (80 x 60 percent). The
weighted scores for each evaluation
factor are then added to determine the
total award fee score.

[FR Doc. 2011-2772 Filed 2—-7-11; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216
[Docket No. 110121052-1045-02]
RIN 0648—-BA67

Taking and Importing Marine
Mammals: U.S. Navy Training in the
Hawaii Range Complex; U.S. Navy
Training in the Southern California
Range Complex; and U.S. Navy’s
Atlantic Fleet Active Sonar Training

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; request for
comments and issuance of letters of
authorization.

SUMMARY: In January 2009, pursuant to
the Marine Mammal Protection Act
(MMPA), NMFS issued three 5-year
final regulations to govern the
unintentional taking of marine
mammals incidental to Navy training
and associated activities conducted in
the Hawaii Range Complex (HRC), the
Southern California Range Complex
(SOCAL Range Complex), and the
Atlantic Fleet Active Sonar Training
(AFAST) Study Area. These regulations,
which allow for the issuance of “Letters
of Authorization” (LOAs) for the
incidental take of marine mammals
during the specified activities and
described timeframes, prescribe the
permissible methods of taking and other

means of effecting the least practicable
adverse impact on marine mammal
species or stocks and their habitat, as
well as requirements pertaining to the
monitoring and reporting of such taking.

These rules quantify the specific
amounts of individual sound source use
that will occur over the course of the
5-year rules, and indicate that marine
mammal take may only be authorized in
an LOA incidental to the source types
and amounts described. Specifically, no
language was initially included
expressly allowing for deviation from
those precise levels of source use if the
total number of takes remain within the
analyzed and authorized limits. Since
the issuance of the 2009 rules, the Navy
realized that their evolving training
programs, which are linked to real
world events, necessitate greater
flexibility in the types and amounts of
sound sources that they use. In response
to this need, when the Navy requested
incidental take authorizations for other
areas (e.g., the Mariana Islands and the
Northwest Training Range Complexes),
NMFS included language explicitly
allowing for greater flexibility. NMFS
has, through this interim final rule,
amended the HRC, SOCAL Range
Complex, and AFAST regulations to
explicitly allow for greater flexibility in
the types and amount of sound sources
that they use.

NMEFS has issued new LOAs for each
of these actions, which supersede those
issued in January 2011, and which
authorize the Navy to take marine
mammals incidental to their planned
training in 2011, and reflect the greater
flexibility addressed in this amendment.
The take authorized in these LOAs does
not exceed that analyzed and allowed
by the original 2009 final rules.

DATES: Effective on February 7, 2011.
Comments and information must be
received no later than March 10, 2011.

ADDRESSES: You may submit comments,
identified by 0648—-BA67, by any one of
the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

¢ Hand delivery or mailing of paper,
disk, or CD-ROM comments should be
addressed to Michael Payne, Chief,
Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910-3225.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for

example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

A copy of the Navy’s applications,
NMFS’ Records of Decision (RODs),
NMFS’ proposed and final rules and
subsequent LOAs, and other documents
cited herein may be obtained by writing
to Michael Payne, Chief, Permits,
Conservation and Education Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910-3225 or by telephone via the
contact listed here (see FOR FURTHER
INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT: Jolie
Harrison, Office of Protected Resources,
NMEFS, (301) 713-2289, ext. 166.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional taking of marine
mammals by U.S. citizens who engage
in a specified activity (other than
commercial fishing) during periods of
not more than five consecutive years
each if certain findings are made and
regulations are issued or, if the taking is
limited to harassment and of no more
than 1 year, to issue a notice of
proposed authorization for public
review.

Authorization shall be granted if
NMEFS finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such taking are set forth.

NMEF'S has defined “negligible impact”
in 50 CFR 216.103 as:

An impact resulting from the specified
activity that cannot be reasonably expected
to, and is not reasonably likely to, adversely
affect the species or stock through effects on
annual rates of recruitment or survival.

The National Defense Authorization
Act (NDAA) (Pub. L. 108-136) removed

the “small numbers” and “specified
geographical region” limitations, and
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amended the definition of “harassment”
as it applies to a “military readiness
activity” to read as follows (section
3(18)(B) of the MMPA):

(i) Any act that injures or has the
significant potential to injure a marine
mammal or marine mammal stock in the wild
[Level A Harassment]; or (ii) any act that
disturbs or is likely to disturb a marine
mammal or marine mammal stock in the wild
by causing disruption of natural behavioral
patterns, including, but not limited to,
migration, surfacing, nursing, breeding,
feeding, or sheltering, to a point where such
behavioral patterns are abandoned or
significantly altered [Level B Harassment].

Summary of the Modification

On January 12, 2009, NMF'S issued
5-year regulations governing the taking
of marine mammals incidental to
training activities conducted in HRC (74
FR 1455). On January 21, 2009, NMFS
issued 5-year regulations governing the
taking of marine mammals incidental to
training, maintenance, and research,
development, testing and evaluation
(RDT&E) activities conducted in the
SOCAL Range Complex (74 FR 3881).
On January 27, 2009, NMFS issued 5-
year regulations governing the taking of
marine mammals incidental to training,
maintenance, and RDT&E activities
conducted in the AFAST Study Area (74
FR 4843).

The HRC, SOCAL Range Complex,
and AFAST regulations allow for the
issuance of LOAs that authorize the
incidental take of marine mammals
during the specified activities and
described timeframes, prescribe the
permissible methods of taking and other
means of effecting the least practicable
adverse impact on marine mammal
species or stocks and their habitat, as
well as requirements pertaining to the
monitoring and reporting of such taking.
These regulations were drafted in such
a way that the Navy’s specified
activities were strictly quantified by the
amounts of each type of sound source
utilized (e.g., hours, numbers of
sonobuoys or explosive exercises) over
the course of the 5-year regulations.

After the issuance of the 2009 rules,
the Navy realized that their evolving
training programs, which are linked to
real world events, necessitate greater
flexibility in both the types and
amounts of sound sources that they use.

Regarding the types of sources for
which incidental take is authorized, in
some cases the Navy’s HRC, SOCAL
Range Complex, and AFAST rules
identified the most representative or
highest power source to represent a
group of known similar sources.
Additionally, the Navy regularly
modifies or develops new technologies,

which often affect the way that sound
sources are similar to, but not exactly
the same as, existing sources. In this
modification to these three final rules,
we have increased the flexibility of the
Navy’s takings prescriptions by
inserting language that will explicitly
allow for authorization of take
incidental to the previously identified
specified sound sources or “similar
sources” (with similar characteristics
that do not change any of the underlying
analyses) and, in the case of HRC, by
adding one specific source type to the
authorization, provided that the
implementation of these changes in
annual LOAs does not result in
exceeding the incidental take analyzed
and identified in the final rules.

Regarding amounts of sound source
use, the three regulations only allow for
the authorization of take incidental to a
5-yr maximum amount of use for each
specific sound source, even though in
most cases our effects analyses do not
differentiate the impacts from the
majority of the different types of
sources. Specifically, although some
sonar sources are louder or generate
more acoustic energy in a given amount
of time, which results in more marine
mammal takes, we authorize total takes
but do not differentiate between the
individual takes that result from one
source versus another. In this
modification to these three final rules,
we increase flexibility by including
language that allows for inter-annual
variability in the amount of source use
identified in each annual LOA (i.e., one
year the Navy could use a lot of one
source, and little of another, and the
next year those amounts could be
reversed), provided it does not result in
exceeding the total level of incidental
take analyzed and identified in the final
rules, and the taking does not result in
more than a negligible impact on
affected species or stocks. Language of
this nature was included in final
regulations governing the authorization
of take incidental to the Navy’s training
activities in the Mariana Islands and
Northwest Training Range Complexes,
which were issued in 2010.

As indicated above, these regulatory
amendments do not change the analyses
of marine mammal impacts conducted
in the original final rules. This fact is
assured and illustrated through: (1) The
Navy’s annual submission of LOA
applications for each area, which
include take estimates specific to the
upcoming the year’s activities (i.e.,
sound source use); (2) their subsequent
annual submission of classified exercise
reports, which accurately report the
specific amount of use for each sound
source over the course of the previous

year; and (3) their annual submission of
monitoring reports, which describe
observed responses of marine mammals
to Navy sound sources collected via
visual, passive acoustic, or tagging
methods. Together, these submissions
allow NMFS to accurately predict and
track the Navy’s activities to ensure that
both NMFS’ annual LOAs, and the
impacts of the Navy’s activities on
marine mammals, remain within what is
analyzed and allowed by the HRC,
SOCAL, and AFAST 5-year regulations.

Classification

Pursuant to the procedures
established to implement section 6 of
Executive Order 12866, the Office of
Management and Budget has
determined that this final rule is not
significant.

Pursuant to 5 U.S.C. 553, there is good
cause to waive prior notice and an
opportunity for public comment on this
action, as notice and comment would be
impracticable and contrary to the public
interest. The 2009 AFAST, SOCAL, and
HRC Final Rules established a
framework whereby a total number of
marine mammals, by species, could be
taken incidental to certain military
readiness activities during the 5-year
period. These rules also enumerated
levels of activity for each individual
sound source, but did not include
language expressly authorizing
deviation from those precise levels if the
total number of takes remained within
authorized limits. Although the Navy
used the best available information and
professional judgment to estimate the
level of individual activities planned for
the ranges, evolving unforeseen real
world requirements, and the evolving
training and readiness tactics and
procedures needed to meet those
requirements, necessitate annual
flexibility to offset increases in some
activities from decreases in others. The
Navy requires the flexibility to increase
the number of hours of use for specific
sound sources, and these regulations
modify the AFAST, SOCAL, and HRC
Final Rules to insert language codifying
that flexibility.

The Navy has a compelling need to
continue military readiness and testing
activities with the specific sound
sources at issue without interruption. In
10 U.S.C. 5062, Congress mandated that
the Chief of Naval Operations (CNO)
man, organize, train, and equip all
Naval forces for combat. To accomplish
this, naval commands adhere to the
Fleet Response Training Plan (FRTP).
The FRTP is an arduous sequential
training cycle in which unit level
training (ULT) and certification is
followed by a series of major exercises
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that bring together various components
so they have the opportunity to train
and practice as an integrated whole
resulting in Major Combat Operation
certification. This certification includes
critically important anti-submarine
warfare that requires training on the use
and deployment of the described
systems. Interruption or reduction of the
Navy’s ability to utilize specific sound
sources during this period would
significantly disrupt vital sequential
training, certification, and testing
activities essential to our national
security and the safety of our armed
forces. Therefore, allowing a public
comment period for these rules is
impracticable and contrary to the
public’s interest.

Because the requested modifications
would not increase the total level of
takes authorized in the 2009 Final
Rules, the modifications would result in
no increased impact to protected
species.

For the same reasons, there is good
cause under 5 U.S.C. 553 to waive the
30-day delay in effectiveness.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. are inapplicable.

List of Subjects in 50 CFR Part 216

Exports, Fish, Imports, Incidental
take, Indians, Labeling, Marine
mammals, Navy, Penalties, Reporting
and recordkeeping requirements,
Seafood, Sonar, Transportation.

Dated: January 31, 2011.
Eric C. Schwaab,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 216 is amended as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 2.In § 216.170, paragraphs (c)
introductory text, (c)(1) introductory
text, and (c)(2) introductory text are
revised, and paragraphs (c)(1)(vii),
(c)(2)(ii)(H), and (d) are added to read as

follows:

§216.170 Specified activity and specified
geographical region.
* * * * *

(c) The taking of marine mammals by
the Navy is only authorized if it occurs
incidental to the following activities:

(1) The use of the following mid-
frequency active sonar (MFAS) and high
frequency active sonar (HFAS) sources,
or similar sources, for Navy training

activities (estimated amounts below):
* * * * *

(vii) AN/SSQ-125 (AEER sonar
sonobuoy)—4800 sonobuoys (total, of
IEER/EER and AEER combined) over the
course of 5 years (an average of 960 per
year)

(2) The detonation of the underwater
explosives indicated in paragraph
(c)(2)(i) of this section, or similar
explosives, conducted as part of the
training exercises indicated in
paragraph (c)(2)(ii) of this section:

(11) * x %

(H) EER/IEER—4800 sonobuoys (total,
of EER/IEER and AEER combined) over
the course of 5 years (an average of 960
sonobuoy deployments per year)

(d) The taking of marine mammals
may be authorized in an LOA for the
activities and sources listed in
§216.170(c) should the amounts (e.g.,
hours, dips, or number of exercises)
vary from those estimated in
§216.170(c), provided that the variation
does not result in exceeding the amount
of take indicated in § 216.172(c).

m 3.In §216.171, paragraph (a) is
revised to read as follows:

§216.171 Effective dates and definitions.

(a) Amended regulations are effective
February 4, 2011, through January 5,
2014.

* * * * *

m 4.In § 216.240, paragraph (c)
introductory text is revised, and
paragraph (d) is added to read as
follows:

§216.240 Specified activity and specified
geographical region
* * * * *

(c) The taking of marine mammals by
the Navy is only authorized if it occurs
incidental to the use of the following
mid-frequency active sonar (MFAS)
sources, high frequency active sonar
(HFAS) sources, explosive sonobuoys,
or similar sources, for Navy training,
maintenance, or research, development,
testing, and evaluation (RDT&E)

(estimated amounts below):
* * * * *

(d) The taking of marine mammals

may be authorized in an LOA for the
activities and sources listed in

§ 216.240(c) should the amounts (e.g.,
hours, dips, or number of exercises)
vary from those estimated in
§216.240(c), provided that the variation
does not result in exceeding the amount
of take indicated in § 216.242(c).

m 5.In § 216.241, paragraph (a) is
revised to read as follows:

§216.241

(a) Amended regulations are effective
February 4, 2011, through January 22,
2014.

* * * * *

Effective dates and definitions.

m 5.In § 216.270, paragraphs (c)
introductory text, (c)(1) introductory
text, and (c)(2) introductory text are
revised, and paragraph (d) is added to
read as follows:

§216.270 Specified activity and specified
geographical region.
* * * * *

(c) The taking of marine mammals by
the Navy is only authorized if it occurs
incidental to the following activities:

(1) The use of the following mid-
frequency active sonar (MFAS) and high
frequency active sonar (HFAS) sources,
or similar sources, for Navy training,
maintenance, or research, development,
testing, and evaluation (RDT&E)

(estimated amounts below):
* * * * *

(2) The detonation of the underwater
explosives indicated in paragraph
(c)(2)(i) of this section, or similar
explosives, conducted as part of the
training exercises indicated in
paragraph (c)(2)(ii) of this section:

* * * *

(d) The taking of marine mammals
may be authorized in an LOA for the
activities and sources listed in
§216.270(c) should the amounts (e.g.,
hours, dips, or number of exercises)
vary from those estimated in
§216.270(c), provided that the variation
does not result in exceeding the amount
of take indicated in § 216.272(c).

m 6.In §216.271, paragraph (a) is
revised to read as follows:

§216.271 Effective dates and definitions.

(a) Amended regulations are effective
February 4, 2011, through January 14,
2014.

* * * * *
[FR Doc. 2011-2640 Filed 2—7-11; 8:45 am]
BILLING CODE 3510-22-P
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rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 103, 112, and 114
[Docket No. APHIS—2008-0008]
RIN 0579-AD19

Viruses, Serums, Toxins, and
Analogous Products; Packaging and
Labeling

Correction

In proposed rule document 2011-648
beginning on page 2268 in the issue of
Thursday, January 13, 2011, make the
following correction:

On page 2269, in the third column, in
first full paragraph, 20 lines from the
bottom, “8 EC” should read “8 °C”.

[FR Doc. C1-2011-648 Filed 2-7-11; 8:45 am]
BILLING CODE 1505-01-D

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1228
RIN 2590-AA41

Private Transfer Fees

AGENCY: Federal Housing Finance
Agency.

ACTION: Notice of proposed rulemaking;
request for comment.

SUMMARY: This proposed rule would
restrict the regulated entities—the
Federal National Mortgage Association
(“Fannie Mae”), the Federal Home Loan
Mortgage Corporation (“Freddie Mac”)
(collectively, the “Enterprises”), and the
Federal Home Loan Banks (“Banks”)—
from dealing in mortgages on properties
encumbered by certain types of private
transfer fee covenants and in certain
related securities. Such covenants are
adverse to the liquidity and stability of
the housing finance market, and to
financial safety and soundness. This
proposed rule would except private
transfer fees paid to homeowner

associations, condominiums,
cooperatives, and certain tax-exempt
organizations that use the private
transfer fees to provide a direct benefit
to the owners of the encumbered real
property. With limited exceptions, the
rule would apply only prospectively to
private transfer fee covenants created on
or after the date of publication of the
proposed rule.

DATES: Written comments must be
received on or before April 11, 2011.
ADDRESSES: You may submit your
comments, identified by regulatory
identification number (RIN) 2590—
AA41, by any of the following methods:

e E-mail: Comments to Alfred M.
Pollard, General Counsel, may be sent
by e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA41” in the
subject line of the message.

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Please include
“RIN 2590—AA41” in the subject line of
the message.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA41,
Federal Housing Finance Agency, 1700
G Street, NW., Washington, DC 20552.

¢ Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA41, Federal Housing
Finance Agency, 1700 G Street, NW.,
Washington, DC 20552. The package
should be logged at the Guard’s Desk,
First Floor, on business days between 9
a.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT: For
issues regarding this proposed rule,
contact Christopher T. Curtis, Senior
Deputy General Counsel, (202) 414—
8947, christopher.curtis@fhfa.gov; David
Pearl, Executive Advisor, Office of the
Deputy Director for Enterprise
Regulation, (202—414-3821),
david.pearl@fhfa.gov; Christina
Muradian, Senior Financial Analyst,
Office of Examinations Policy and
Strategic Planning, (202—408-2584),
christina.muradian@fhfa.gov; or Prasant
Sar, Policy Analyst, Office of Policy
Analysis & Research, (202-343-1327),

prasant.sar@fhfa.gov. (None of these
telephone numbers is a toll-free
number); Federal Housing Finance
Agency, 1700 G Street, NW.,
Washington, DC 20552. The telephone
number for the Telecommunications
Device for the Deaf is (800) 877—-8339.
SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comment on all aspects
of the proposed rule and will take all
comments into consideration before
issuing a final rule. Copies of all
comments will be posted without
change, including any personal
information you provide, such as your
name and address, on the FHFA Internet
Web site at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m. at the Federal Housing Finance
Agency, 1700 G Street, NW.,
Washington, DC 20552. To make an
appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-6924.

II. Background

Establishment of FHFA

FHFA is an independent agency of the
Federal government and was established
by the Housing and Economic Recovery
Act of 2008 (“HERA?”), Public Law 110—
289, 122 Stat. 2654, to regulate and
oversee the regulated entities.! HERA
amended the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4501
et seq.) (“Safety and Soundness Act”)
and the Federal Home Loan Bank Act
(12 U.S.C. 1421 through 1449) (“Bank
Act”) to enhance the authorities and
responsibilities of the new agency.
FHFA'’s regulatory mission is to ensure,
among other things, that each of the
regulated entities “operates in a safe and
sound manner” and that their
“operations and activities * * * foster
liquid, efficient, competitive, and
resilient national housing finance
markets.” (12 U.S.C. 4513(a)(1)(B))

III. Discussion of the Federal Housing
Finance Agency’s Proposed Guidance

FHFA issued a proposed guidance on
private transfer fees for comment on

1 See Division A, titled the “Federal Housing
Finance Regulatory Reform Act of 2008,” Title I,
section 1101 of HERA.
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August 16, 2010 (75 FR 49932) and
requested public comments during a 60-
day public comment period that ended
on October 15, 2010. FHFA received
several thousand comments on the
proposed guidance and has decided to
address the subject by regulation rather
than through guidance.

FHFA'’s proposed guidance stated that
the Enterprises should not purchase or
invest in mortgages on properties
encumbered by private transfer fee
covenants or securities backed by such
mortgages, as such investments would
be unsafe and unsound and contrary to
the public missions of the Enterprises
and the Banks. Likewise, the proposed
guidance stated that the Banks should
not purchase or invest in such
mortgages or securities or hold them as
collateral for advances.

As described in the guidance, private
transfer fee covenants may be attached
to real property by the owner or another
private party—frequently, the property
developer—and provide for a transfer
fee to be paid to an identified third
party—such as the developer or its
trustee—upon each resale of the
property. The fee typically is stated as
a fixed amount or as a percentage, such
as one percent of the property’s sales
price, and often exists for a period of
ninety-nine (99) years.

The proposed guidance noted that a
number of States have either enacted, or
are in the process of enacting,
legislation to regulate private transfer
fee covenants. In California, private
transfer fee covenants are permitted,
provided that they are properly
recorded and contain certain
disclosures.2 Other States, such as
Minnesota,3 Delaware,* North Carolina®
and Hawaii,® prohibit private transfer
fee covenants that require payment to
private third parties (e.g., for-profit
companies), but permit these covenants
when the fees are paid to homeowners’
associations, condominiums,
cooperatives, and similar organizations
that use the fees to directly benefit the
properties encumbered by the
covenants.

Legislation was introduced in the
111th U.S. Congress—H.R. 6260,
“Homeowner Equity Protection Act of
2010” and H.R. 6332, “Homebuyer
Enhanced Fee Disclosure Act of 2010”—
to address the issue of private transfer
fee covenants.

H.R. 6260 would have banned private
transfer fees, with exceptions such as

2(Cal. Civ. Code §§1098 and 1098.5 (2010).
3Minn. Stat. §§513.73 to 513.76 (2010).
4Del. Code Ann. Tit. 25, §319 (2010).

5N.C. Gen. Stat. §§ 39A—1 to 39A-3 (2010).
6H.B. 2288, 25th Leg., 1st Sess. (Haw. 2010).

those payable to homeowners’
associations. H.R. 6332 would have
permitted them, subject to notice and
recordation requirements.

In response to questions at
congressional hearings, FHFA expressed
concerns that private transfer fees may
be used to fund purely private
continuous streams of income for select
market participants either directly or
through securitized investment vehicles,
and may not benefit homeowners or the
properties involved.

FHFA also expressed concerns about
the adequacy of disclosure of these
private transfer fee covenants which, in
turn, may impede the transferability of
property and affect its overall
marketability. This can impact the
valuation and marketability of the
encumbered property. Consumers may
also be unaware that a fee applies even
if the resale price of their home drops
below the original purchase price.

IV. Public Comments on the Proposed
Guidance

A. Overview of Public Comments

FHFA received over 4,210 comment
letters from a broad spectrum of
individuals and organizations,
including the Community Associations
Institute; American Land Title
Association (“ALTA”); National
Association of Realtors; Freehold
Capital; American College of Real Estate
Lawyers; Institute of Real Estate
Management; Coalition to Stop Wall
Street Home Resale Fees; Sierra Club;
numerous State and regional real estate
agent associations; real estate
companies; numerous homeowners’,
cooperative, and condominium
associations, and individuals living
within such associations; community
associations and other nonprofit
organizations; conservation funds and
land trusts and foundations; housing
and conservation boards; State housing
and community development agencies;
State natural resources agencies;
developers; builders; appraisers;
accountants; title companies; several
Banks; members of the U.S. House of
Representatives; State Governors; law
firms (writing on their own behalf and
on behalf of their clients); and other
individuals and organizations who
wrote to express a wide range of views
on private transfer fee covenants.

Comments generally fell into five
categories: (1) Commenters advocating a
complete ban on private transfer fees;
(2) commenters advocating for private
transfer fees for condominiums,
cooperatives, and homeowners
associations; (3) commenters advocating
for private transfer fees for section

501(c)(3) or (c)(4) nonprofit associations
that provide activities that directly
benefit the encumbered property; (4)
commenters advocating for private
transfer fees for general welfare
purposes, even if they do not directly
benefit the encumbered property; and
(5) commenters who supported the
payment of such fees to for-profit
entities and also supported the
securitization and sale of transfer-fee
income streams to investors.

B. Discussion of Public Comments

1. Private Transfer Fees Are Adverse to
the Market and Homeowners

Commenters supporting a complete
ban on private transfer fee covenants
included many local real estate agent
associations and private citizens. The
real estate agent associations generally
argued that the fees increase the cost of
homeownership, generating revenue for
developers or investors while providing
no benefits to homebuyers over time.

Further, these commenters stated that
there are few binding requirements for
fee disclosures to homebuyers and to
homeowners and that disclosure of fees
at the time of closing adds undesirable
complexity to real estate transactions.
The commenters argued that the fees do
not correlate with any tangible benefit
received by the homebuyer and place an
inappropriate burden on the transfer of
property.

Several individuals submitted
comment letters indicating private
transfer fees were a “scam” against
homeowners, robbing them of their
equity. Many asserted that the U.S.
Department of Housing and Urban
Development’s (“HUD’s”) General
Counsel had opined that private transfer
fees violate HUD’s regulations that
prohibit legal restrictions on
conveyance and require lenders to
convey clear and marketable title.”

The American Land Title Association
(ALTA) raised concerns about private
transfer fees, commenting that there is
little uniform regulation over their use,
with some States prohibiting their use,
while others allow such fees with
adequate notice and disclosure. ALTA
also noted that courts and State
legislatures generally do not favor
restrictions on the ability of owners to

7 See Letter from Margaret E. Burns, Director,
Office of Single Family Program Development, to
Vicki Cox Golder, President, National Association
of Realtors, April 14, 2010: “HUD agrees that this
fee unnecessarily increases the cost of
homeownership, and in most cases the homebuyer
is unaware of its existence. Our General Counsel
has confirmed that private transfer fees would
clearly violate HUD’s regulations at 24 CFR 203.41,
which prohibit ‘legal restrictions on conveyance,’
defined to include limits on the amount of sales
proceeds retainable by the seller.”
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sell real property. The association stated
that private transfer fees could be
viewed by courts and State legislatures
as impairing the marketability and
transferability of real property, and as
an unreasonable restraint on alienation
of property—regardless of the duration
of the covenants or the amount of the
transfer fees.

2. Private Transfer Fees for
Homeowners’ Associations,
Condominiums, Cooperatives and
Similar Associations Should Be
Permitted

Many homeowners’ associations,
condominiums, and cooperatives with
properties subject to private transfer fee
covenants commented that the final
guidance should be crafted to allow
private transfer fees to these
associations.

These commenters maintained that
private transfer fees fund the capital
reserves of their buildings or
communities and help to fund critical
and necessary capital improvements,
upgrades and major repairs. They noted
that these improvements increase
property values, result in lower regular
association dues and create more
desirable communities. The commenters
asserted that restrictions on these
private transfer fees would affect the
overall affordability of units by causing
owners to raise building reserves
through special assessments, through
higher monthly fees or by a reduction in
services, or by a combination of the
alternatives.

Several of the Federal Home Loan
Banks commenting agreed that private
transfer fee covenants can serve a
beneficial purpose when those fees are
used for capital improvements and
repairs. Several of these commenters
stated that buildings that have
incorporated a private transfer fee will
benefit significantly over those that rely
on maintenance from tenant
shareholders or rental from commercial
units. They also asserted that private
transfer fees provide a stable reserve
fund by insulating owners from large
and immediate costs associated with
longer term repair projects.

Other commenters argued that
homeowner association private transfer
fees are fully disclosed and are at most
two or three months of dues or a flat fee
from as low as $500.

3. Private Transfer Fees for Section
501(c)(3) and (c)(4) Nonprofits Should
Be Permitted

Many commenters proposed that
FHFA except from the final guidance
transfer fees paid to nonprofit
corporations with tax-exempt status

under Internal Revenue Code (“Code”)
sections 501(c)(3), 501(c)(4) or 528
where the fees are targeted to social
welfare purposes, environmental
purposes, civic betterment and social
improvements or to “sustain the real
estate infrastructure.” 8 These
commenters asserted that certain not-
for-profit organizations play important
roles by supporting the creation and
maintenance of community
enhancements such as open space,
environmental conservation and
preservation, affordable housing and
transit improvements. Several
individuals, associations and nonprofit
organizations described their own
experiences with private transfer fees
and how these fees have provided them
with both direct and indirect benefits by
improving their communities and their
quality-of-life.

For example, one nonprofit
organization stated that the private
transfer fees it collects are disclosed on
the good-faith estimate and argued that
the fees support “land preservation,
agriculture, energy efficiency, green
building, walkability, high density
building, arts and culture, and
community living” for the residents of
the community with which the
organization is associated.

A number of commenters urged FHFA
to except from the final guidance
government agencies and other
government entities that partner with
nonprofits and collect private transfer
fees to grow and maintain the affordable
housing stock. Other commenters not
only shared these views, but also
supported the use of private transfer
fees in city and State redevelopment
efforts, arguing that these efforts were
adversely affected by the economic
downturn and the resulting reductions
in Federal, State and municipal funding.

Some commenters argued that private
transfer fees should be allowed for
501(c)(3) nonprofits that collect the fees
and then acquire open-space land in the
immediate area of a project. Other
commenters extended this argument to
environmental mitigation, the
preservation of sustainable building
programs, the protection of wildlife
habitats, and the funding for workforce
housing programs. These commenters
uniformly argued that private transfer

8 Section 501(c)(3) of the Code provides tax
exemption for charitable organizations. Section
501(c)(4) of the Code provides tax exemption for
civic leagues, social welfare organizations, and
homeowners’ associations, among others. Section
528 of the Code provides tax exemption for certain
homeowner associations.

fees in this context were a community
benefit.9

Some commenters supported uses for
private transfer fees that fund
community organizations such as
cultural centers or parks and
community centers. These commenters
argued that private transfer fee
arrangements are sometimes created
when developers build community
centers and then transfer ownership of
the center to a 501(c)(3) organization
that uses the private transfer fees to
fund its mission by providing and
maintaining community services to the
homeowner and community. They
maintained that these practices make
the homeowner’s home more valuable
because of the services.

4. All Private Transfer Fees, Including
the Securitization of the Transfer Fees,
Should Be Permitted

A number of commenters, including
some developers and builders, opposed
FHFA'’s proposed guidance on private
transfer fee covenants. These
commenters contended that private
transfer fees confer the same benefits,
and raise the same objections, whether
viewed in the context of homeowner
associations, apartment cooperatives,
nonprofit entities or private for-profit
groups.

In addition, these commenters
advocated for private transfer fees
benefitting developers and related
parties. One promoter referred to this
type of private transfer fee as “capital
recovery fees,” implying that the fees
recover part of the developer’s
investment in a given project—an
amount in addition to the sales price of
the houses in the development.

Proponents of developer transfer fees
argued that they lower the cost of
construction and development. Under
this model, a security would be created,
backed by the future stream of transfer-
fee payments by future buyers of a
house. The value of the security, which
would only be realized by the developer
at the time of its original investment if
the security were sold, is argued to
offset up-front infrastructure costs,
which would otherwise be captured in
initial house sale prices.

In this manner, proponents claim
private transfer fees spread development
costs over all those who benefit; that is,
for the next 99 years, subsequent
purchasers of the developers’ homes

9 Several commenters said that private transfer
fees improve the lifestyle of residents, and the
surrounding community, by funding yard sales,
potluck dinners, concerts, baseball games located at
a stadium five miles away from the development
and by promoting land conservation and wildlife
habitats.
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would absorb these costs by paying
transfer fees to the developer or any
other holder of the related security. On
the premise that the present value of the
transfer-fee revenue stream supplements
the sale price of the developer’s new
houses, proponents claim that private
transfer fees can reduce the developer’s
negative equity in some developments
which have suffered declines in value,
thereby assisting in restarting failed
development projects and creating jobs.

In response to FHFA’s expressed
concerns about lack of transparency of
private transfer fee covenants, transfer-
fee advocates indicate that they support
State legislative and regulatory efforts,
and private initiatives, to ensure
disclosure that is meaningful to future
home buyers.

5. Level of Fees

In the proposed guidance, FHFA
expressed concern that the typical
private transfer fee of one percent was
neither minimal nor reasonable, and
that the fees were likely not related to
the value rendered by the property
owner or community. Further, there is
an issue of whether the fees are limited
to one percent or may be raised by
individual developers or securitization
firms. In response to this concern, FHFA
received a few comments stating that
the marketplace does not consider the
proportion of the fee relative to the
purpose for which it is collected and,
therefore, FHFA should not consider the
level of the fee. Some commenters also
argued that asking the regulated entities
to ensure fees were proportional with
rendered value would increase costs,
including accounting and legal costs.

6. Compliance

Each of the nine Banks that submitted
comment letters expressed concern
about their ability to comply with the
final guidance, which would ask them
to ensure that mortgage loans on
properties with private transfer fees, and
securities backed by such mortgage
loans, are not purchased or accepted as
collateral. The Banks expressed
concerns about their ability to access
underlying loan documentation,
especially in cases in which they take a
blanket lien on member assets, and
about the availability of information on
the presence of private transfer fee
covenants.

Some of the Banks suggested that they
could inform their members that such
loans may not be pledged as collateral,
require enhanced member certifications,
and conduct reasonable assessments of
loans during on-site reviews.

7. Prospective Application

Several commenters raised concerns
about retroactively applying the final
guidance to previously originated loans
because, they argued, attempts to
discover the presence of private transfer
fee covenants would pose significant
operational challenges. These
commenters argued that compliance
under most circumstances would be, at
best, difficult and, at worst, impossible,
because of the added operational
complexity it would require on real
estate title searches.

Some commenters objected that a
retroactive application of the final
guidance would effectively render
current loans with private transfer fees
unmarketable, which would affect both
current owners and prospective
homebuyers. These commenters argued
that retroactivity of the final guidance
would impose economic hardship to
consumers who should not be subject to
rules of which they were unaware at the
time of their original purchase.

Similarly, another commenter argued
that the final guidance would effectively
prohibit sellers from selling their
homes, because lending institutions
would not finance such purchases for
fear these loans would be ineligible for
secondary market execution.

Other commenters recommended that
the final guidance be applied
prospectively, with an effective date of
120 days from the date of issuance.
They argued that market participants
would require some time to make any
necessary operational changes. One
Bank requested that members be
allowed to pledge loans as collateral if
those loans were already acquired by its
members prior to the issuance of the
final guidance. Another Bank proposed
that member institutions be allowed to
provide an indemnification to the Bank
for a breach, thus avoiding a put-back of
the asset.

Another Bank commented that, since
the Enterprises could be expected to
comply with the final guidance
prospectively, Enterprise mortgage-
backed securities (“MBS”) should be
exempt from any investment or
collateral prohibitions contained in the
final guidance.

C. FHFA Response to Public Comments
in the Proposed Rule

After reviewing comments on the
proposed guidance, FHFA has decided
to publish a proposed rule for comment,
with a number of changes to the
substance of the former proposed
guidance. While FHFA’s proposed
guidance advised the Enterprises and
the Banks not to purchase, or accept as

collateral for advances mortgages on
property subject to any private transfer
fee covenants, FHFA has determined to
propose a rule with a narrower focus.
FHFA’s responses to the comments it
received, and the changes included in
this proposed rule, are described below.
In summary, the principal differences
between the proposed guidance and the
proposed rule are:

e FHFA proposes to except from the
rule private transfer fees that are paid to
homeowners’ associations and similar
associations, and to tax-exempt non-
profit organizations, where the fees are
used for the direct benefit of the
encumbered properties.

e FHFA proposes to make the rule
prospective in effect, so that it applies
to private transfer fee covenants created
after the publication date of this
proposed rule.

e FHFA allows an implementation
period of 120 days for the regulated
entities. The regulated entities may use
reasonable means to achieve compliance
with this rule.

1. Definitions

FHFA is including a number of
definitions in the proposed rule to
clarify terms, and to identify the scope
of the proposed rule’s coverage. These
definitions include, among others:
“adjacent or contiguous property”;
“covered association”; “direct benefit”;
and “private transfer fee covenant.”
FHFA requests comment on the content
of these definitions, because of the role
they play in establishing the scope of
the rule’s restrictions. For example, the
rule would permit the regulated entities
to do business in encumbered mortgages
when the private transfer fees are paid
to a “covered association” and provide
a “direct benefit” to the encumbered
properties; definitions, therefore, are of
significance to market participants. In
sum, “covered associations” are defined
as homeowners’ and similar
associations, and tax-exempt non-profit
organizations; “direct benefit” is
generally defined to include
maintenance, improvements, and
amenities benefiting the encumbered
properties or adjacent properties.

2. Private Transfer Fees Generally

In considering the scope of this
proposed rule, FHFA took into account
the many public comments received on
the August 16, 2010 proposed guidance.
One set of commenters stated:
“Consumers are essentially forced to pay
for the right to sell their property.” If the
fee is not paid, it results in a lien on the
property impairing its marketability.
This implicates the public policy
against restraints on alienation as well
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as the mission of government-sponsored
enterprises to foster “liquid, efficient,
competitive, and resilient national
housing markets.” 10

Because it is difficult to value the
burden of a private transfer fee, it is also
difficult to value the property that it
encumbers and hence the value of that
property as collateral for the mortgage
loans that the Banks accept as collateral,
and that the regulated entities buy, or
that back the mortgage-backed securities
that the Enterprises guarantee. This is a
safety and soundness concern, and is a
substantial motivation for FHFA to take
action in the form of this rulemaking. In
FHFA’s view, the purposes for which
private transfer fees are imposed are
unrelated to the transfer of the property.
The transfer is simply an opportunity
for the beneficiary of the fee to collect
it, imposing a “toll gate” that must be
passed before the transfer may occur.
While the purposes asserted for these
fees—construction of community
improvements, upkeep of community
amenities, etc.—are more logically built
into the purchase price of the house (in
the case of initial construction) or
regularly recurring fees (in the case of
upkeep) and using the property transfer
as the vehicle for collecting the fee may
constitute a restraint on alienation,
nevertheless, FHFA believes that certain
fees may benefit properties. Fees
enhancing the value of collateral
backing loans would not be inconsistent
with safety and soundness goals.

3. Transfer Fees Paid to Homeowners’
Associations and Similar Organizations

FHFA proposes to exclude
homeowners’ and other similar
organizations from the proposed rule in
certain instances. First, FHFA
acknowledges comments received on
the proposed guidance from homeowner
associations and their members, as well
as from residents of New York co-
operatives who feared that the “flip
taxes” on their stock interests—
analogous to transfer fees on typical
real-estate transactions—would be
adversely affected. These comments,
mostly favorable though not
unanimously so, and the longstanding
existence and ubiquity of the transfer
fees described, suggest that these fees
are expected by and are familiar to
many homeowner association members
and are well understood in banking and
mortgage markets.

Private transfer fees assessed by
homeowners’ and other covered
organizations may be viewed as a means
by which members of the organizations

10 Safety and Soundness Act section
1313(a)(1)(B)(ii).

avoid paying the costs of their amenities
out of current income, instead paying
those costs out of the equity in their
houses when they sell. While owners
will then have less sales proceeds with
which to buy their next house or to use
for other purposes, this has been an
accepted means of paying for the
maintenance, infrastructure and
amenities at these associations.

Further, transfer fees paid to
associations contribute to the value of
the burdened property through the
amenities and maintenance that they
fund, and hence do not pose the same
valuation risk as do fees that fund other
activities that do not provide a direct
benefit to the burdened property.

Also FHFA is excepting from the
proposed rule private transfer fees that
are paid to nonprofit organizations that
are tax-exempt under section 501(c)(3)
or (c)(4) of the Code and provide direct
benefits to the encumbered property.
Private transfer fees paid to such
nonprofits are comparable to those paid
to a homeowners’ association and
should be similarly excepted from the
proposed rule.

Accordingly, FHFA is excepting from
the restrictions of the proposed rule
private transfer fees paid to
homeowners’, condominium,
cooperative and similar associations,
and to certain tax-exempt organizations
under section 501(c)(3) or (c)(4).

4. Private Transfer Fees Paid to Non-
profit Organizations That Do Not
Provide a Direct Benefit to the
Encumbered Property

Some commenters described
payments to non-profit organizations
whose relation to the burdened
properties was difficult to characterize,
e.g., to grow and maintain the affordable
housing stock, to support city and State
redevelopment efforts or for
environmental preservation.

These private transfer fees do not
appear to provide exclusive support of
cultural, educational, recreational,
maintenance or environmental activities
providing a “direct benefit” for the
encumbered real property. Although the
activities themselves may be
meritorious, it appears that these private
transfer fees provide a benefit to the
general community rather than
specifically to the community that is
burdened by the private transfer fee
covenants, and hence are not dedicated
to enhancing the value of the residential
housing collateral that is central to the
underwriting of mortgage loans
purchased and accepted by the
regulated entities. Because these fees
pose the valuation and other issues
related to private transfer fees, without

providing benefits that are directly
focused on the burdened properties,
FHFA declines to except them from the
restrictions of the proposed rule.

Traditional real-estate law requires
that, to be binding, a covenant running
with the land must benefit the land that
it burdens. Whether these more general
charitable uses meet that test is an open
question, which casts doubt on the
validity of the covenants and hence
creates a possible source of challenge in
sales transactions. This is only one
reason FHFA regards such private
transfer fees, as well as those paid to
developers and to unrelated parties,
discussed below, as creating a safety
and soundness risk for FHFA-regulated
entities.1?

5. Developers, Builders, and Related
Parties

Private transfer fees paid to
developers or other third parties also
would be subject to the restrictions
described in this proposed rule. Though
asserted to be collected for the purpose
of funding infrastructure investments,
there is no assurance that they actually
are. They are simply another source of
return to the developer: a way for a
developer to extract additional value
from its real estate portfolio. There is no
relationship between the transfer fee
and the actual costs of the developer.

Proponents of private transfer fees
payable to developers and their related
parties commented that the fees would
enable developers to proceed with
developments that would otherwise be
uneconomical. No evidence has been
presented that this would be the case.
The argument appears to depend on the
proposition that the future income
stream from the fee covenants could be
securitized and the securities sold to
realize immediate revenue for the
developer. To FHFA’s knowledge, no
such securities have ever been issued,
so FHFA regards the argument as
speculative.

Further, the argument appears to be
based on the assumption that the sales

11 Several States have passed laws to restrict the
use of private transfer fees, often permitting the use
of such fees only where they are used for the benefit
of the encumbered property. See Ariz. Rev. Stat.

§ 33—442 (Arizona); Cal. Civ. Code §1098.5
(California); Del. Code tit. 25, § 319 (Delaware); Fla.
Stat. Ann. §689.28 (Florida); Haw. Rev. Stat.
§501(Hawaii); 765 I.L.C.S. 155/10 (Illinois); Iowa
Code §558.48 (Iowa); Kan. Stat. Ann. § 58—-3822
(Kansas); La. Rev. Stat. Ann. §9:3131 to 3136
(Louisiana)); Md. Code, Real Prop. Law § 10-708
(Maryland); Minn. Stat. § 513.73 (Minnesota); Gen.
Laws Miss. 2010 Ch. 348 (Mississippi); Mo. Rev.
Stat. §442.558 (Missouri); N.J. Stat. Ann. 46:3—-28 to
46:3-33 (New Jersey); N.C. Gen. Stat. § 39A (North
Carolina); Ohio Rev. Code Ann. §5301.057 (Ohio);
2009 Oregon Laws Ch. 298 (Oregon), Texas Prop.
Code Ann. §5.017(b) (Texas); Utah Code §57—1—46
(Utah).
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prices of the encumbered properties,
when sold by the developer, would be
discounted by less than the value of the
transfer-fee-backed securities that would
be sold. No evidence has been presented
that this would be the case. There has
been no demonstration of how
purchasers should calculate the
discount from the purchase price that
would be necessary to offset the effect
of the covenant, or that if the purchasers
did make such a calculation accurately
that there would be any remaining
benefit to the developer from this
scheme.

FHFA invites comment on these
issues.

6. Compliance

FHFA found persuasive the Banks’
comments regarding the challenges in
identifying mortgages on properties
with private transfer fee covenants and
securities backed by such mortgage
loans. The issues of inconsistent
disclosure, and access to loan files for
individual loans covered by a blanket
lien or for loans underlying securities,
have merit.

Acceptable compliance with the final
rule may be achieved through the
Banks’ quality control review process or
through the Banks’ collateral review
process, coupled with appropriate
direction to their members, as well as
robust representations, warranties, or
certifications. The Enterprises would be
expected to use similar compliance
tools such as appropriate provisions in
seller-servicer guides, representations
and warranties, and quality-control
processes.

FHFA does not expect that the Banks
must use such compliance tools with
respect to Enterprise securities.
Enterprise securities issued
prospectively—should comply with the
provisions of the final rule.

7. Prospective Application

To avoid market uncertainties such as
those suggested in the comment letters,
the final rule will apply only to transfer
fees created after the date of publication
of the proposed rule, and to securities
issued after that date backed by revenue
from private transfer fees regardless of
when the covenants were created.
Regulated entities are required to
comply with the final rule within 120
days after its publication.

8. Level of Fees

While FHFA expressed concern in the
proposed guidance regarding the level
of private transfer fees, no specific
request to consider or evaluate the
proportion of the private transfer fee
relative to its purpose was included in

the proposed guidance. This proposed
rule remains consistent with the
proposed guidance on that point. FHFA
is not requesting that the regulated
entities consider or evaluate the level of
private transfer fees. Comments received
on this issue during the public comment
period reinforced FHFA’s concern about
the relation between the fees and the
value provided to the homeowners.
This, in turn, reinforced FHFA’s
decision to issue the proposed rule to
cover all private transfer fees other than
those paid to homeowners’ and similar
associations, and to tax-exempt
nonprofits under sections 501(c)(3) or
(c)(4) of the Code, that provide a direct
benefit to the encumbered property.
Comments on the appropriate level of
fees are welcome, but FHFA has not
addressed that subject at this time.

9. State Laws

As noted above, a number of States
have enacted legislation restricting or
otherwise regulating private transfer
fees. FHFA has included a section in the
proposed rule to clarify that the rule
does not affect such legislation.

V. Paperwork Reduction Act

The proposed rule does not contain
any collections of information pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to the Office of
Management and Budget for review.

VI. Regulatory Flexibility Act

The proposed rule applies only to the
regulated entities, which do not come
within the meaning of small entities as
defined in the Regulatory Flexibility Act
(See 5 U.S.C. 601(6)). Therefore, in
accordance with section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), FHFA certifies that this
proposed rule, if promulgated as a final
rule, will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 12 CFR Part 1228

Asset-backed securities, Builders,
Condominium associations, Cooperative
associations, Developers, Federal Home
Loan Banks, Government-sponsored
enterprises, Homeowners’ associations,
Housing, Mortgages, Mortgage-backed
securities, Nonprofit organizations,
Private transfer fees.

Authority and Issuance

For the reasons stated in the
preamble, and under the authority of 12
U.S.C. 4526, the Federal Housing
Finance Agency proposes to amend
Chapter XII of Title 12 of the Code of

Federal Regulations by adding a new
part 1228 to subchapter B to read as
follows:

PART 1228—RESTRICTIONS ON THE
ACQUISITION OF, OR TAKING
SECURITY INTERESTS IN,
MORTGAGES ON PROPERTIES
ENCUMBERED BY CERTAIN PRIVATE
TRANSFER FEE COVENANTS AND
RELATED SECURITIES

Sec.

1228.1 Definitions.

1228.2 Restrictions.

1228.3 Prospective application and
effective date.

1228.4 State restrictions unaffected.

Authority: 12 U.S.C. 4513(a)(1)(B) and 12
U.S.C. 4526(a).

§1228.1 Definitions.

As used in this part,

Adjacent or contiguous property
means property that borders or lies in
close proximity to the property that is
encumbered by a private transfer fee
covenant or to other similarly
encumbered properties located in the
same community and owned by
members of the same covered
association, provided that in no event
shall a property greater than one
thousand (1000) yards from the
encumbered property be considered
adjacent or contiguous.

Covered association means a
nonprofit, mandatory membership
organization comprising owners of
homes, condominiums, cooperatives,
manufactured homes or any interest in
real property, created pursuant to a
declaration, covenant or other
applicable law, or an organization
described in section 501(c)(3) or (c)(4) of
the Internal Revenue Code.

Direct benefit means that the proceeds
of a private transfer fee are used
exclusively to support maintenance and
improvements to encumbered properties
as well as cultural, educational,
charitable, recreational, environmental,
conservation or other similar activities
that benefit exclusively the real property
encumbered by the private transfer fee
covenants. Such benefit must flow to
the encumbered property or the
community comprising the encumbered
properties and their common areas or to
adjacent or contiguous property. A
private transfer fee covenant will be
deemed to provide a direct benefit when
members of the general public may use
the facilities funded by the transfer fees
in the burdened community and
adjacent or contiguous property only
upon payment of a fee, except that de
minimis usage may be provided free of
charge for use by a charitable or other
not-for-profit group.
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Enterprises means, collectively, the
Federal National Mortgage Association
and the Federal Home Loan Mortgage
Corporation.

Excepted transfer fee covenant means
a covenant to pay a private transfer fee
to a covered association that is used
exclusively for the direct benefit of the
real property encumbered by the private
transfer fee covenants.

Federal Home Loan Banks or Banks
mean the Federal Home Loan Banks
established under section 12 of the
Federal Home Loan Bank Act (12 U.S.C.
1432).

Private transfer fee means a transfer
fee, including a charge or payment,
imposed by a covenant, restriction or
other similar document and required to
be paid in connection with or as a result
of a transfer of title to real estate. A
private transfer fee excludes fees,
charges, or payments, or other
obligations—

(1) Imposed by a court judgment,
order or decree;

(2) Imposed by or are payable to the
Federal government or a State or local
government;

(3) Arising out of a mechanic’s lien;
or

(4) Arising from an option to purchase
or for waiver of the right to purchase the
encumbered real property.

Private transfer fee covenant means a
covenant that—

(1) Purports to run with the land or to
bind current owners of, and successors
in title to, such real property; and

(2) Obligates a transferee or transferor
of all or part of the property to pay a
private transfer fee upon transfer of an
interest in all or part of the property, or
in consideration for permitting such
transfer.

Regulated entities means the Federal
National Mortgage Association, the
Federal Home Loan Mortgage
Corporation, and the Federal Home
Loan Banks.

Transfer means with respect to real
property, the sale, gift, grant,
conveyance, assignment, inheritance or
other transfer of an interest in the real
property.

§1228.2 Restrictions.

The regulated entities shall not
purchase or invest in any mortgages on
properties encumbered by private
transfer fee covenants, securities backed
by such mortgages or securities backed
by the income stream from such
covenants, unless such covenants are
excepted transfer fee covenants. The
Banks shall not accept such mortgages
or securities as collateral, unless such
covenants are excepted transfer fee
covenants.

§1228.3 Prospective application and
effective date.

This part shall apply only to
mortgages on properties encumbered by
private transfer fee covenants created on
or after February 8, 2011, and to
securities backed by such mortgages,
and to securities issued after that date
backed by revenue from private transfer
fees regardless of when the covenants
were created. The regulated entities
shall comply with this part not later
than 120 days following the date of
publication of the final rule in the
Federal Register.

§1228.4 State restrictions unaffected.
This part does not affect State

restrictions or requirements with respect

to private transfer fee covenants, such as

with respect to disclosures or duration.
Dated: January 28, 2011.

Edward J. DeMarco,

Acting Director, Federal Housing Finance

Agency.

[FR Doc. 2011-2565 Filed 2-7-11; 8:45 am]

BILLING CODE 8070-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
RIN 3038—-AC96

Orderly Liquidation Termination
Provision in Swap Trading
Relationship Documentation for Swap
Dealers and Major Swap Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is proposing regulations to
implement new statutory provisions
established under Title VII of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act).
Section 731 of the Dodd-Frank Act
added a new section 4s(i) to the
Commodity Exchange Act (CEA), which
requires the Commission to prescribe
standards for swap dealers and major
swap participants related to the timely
and accurate confirmation, processing,
netting, documentation, and valuation
of swaps. The proposed rule would set
forth parameters for the inclusion of an
orderly liquidation termination
provision in the swap trading
relationship documentation for swap
dealers and major swap participants.

DATES: Submit comments on or before
April 11, 2011.

ADDRESSES: You may submit comments,
identified by RIN number 3038—AC96
and Orderly Liquidation Termination
Provision in Swap Trading Relationship
Documentation for Swap Dealers and
Major Swap Participants, by any of the
following methods:

e Agency Web site, via its Comments
Online process at http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act,
a petition for confidential treatment of
the exempt information may be
submitted according to the established
procedures in § 145.9 of the
Commission’s regulations, 17 CFR
145.9.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Sarah E. Josephson, Associate Director,
202-418-5684, sjosephson@cftc.gov;
Frank N. Fisanich, Special Counsel,
202—418-5949, ffisanich@cftc.gov; or
Jocelyn Partridge, Special Counsel, 202—
418-5926, jpartridge@cftc.gov; Division
of Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
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I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Act.! Title VII of
the Dodd-Frank Act2 amended the
Commodity Exchange Act (CEA)3 to
establish a comprehensive regulatory
framework to reduce risk, increase
transparency, and promote market
integrity within the financial system by,
among other things: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major
swap participants; (2) imposing clearing
and trade execution requirements on
standardized derivative products; (3)
creating rigorous recordkeeping and
real-time reporting regimes; and (4)
enhancing the Commission’s
rulemaking and enforcement authorities
with respect to all registered entities
and intermediaries subject to the
Commission’s oversight.

Section 731 of the Dodd-Frank Act
amends the CEA by adding a new
section 4s, which sets forth a number of
requirements for swap dealers and
major swap participants. Specifically,
section 4s(i) of the CEA establishes
swap documentation standards for those
registrants.

Section 4s(i)(1) requires swap dealers
and major swap participants to
“conform with such standards as may be
prescribed by the Commission by rule or
regulation that relate to timely and
accurate confirmation, processing,
netting, documentation, and valuation
of all swaps.” Under section 4s(i)(2), the
Commission is required to adopt rules
“governing documentation standards for
swap dealers and major swap
participants.”

On January 13, 2011, the Commission
voted to issue a notice of proposed
rulemaking entitled, “Swap Trading
Relationship Documentation
Requirements for Swap Dealers and
Major Swap Participants.” This
proposed regulation supplements that
proposal and sets forth another element
of the swap trading relationship
documentation that swap dealers, major
swap participants, and their
counterparties must include in their
documentation. The Commission is
proposing the regulation discussed
below, pursuant to the authority granted
under sections 4s(h)(1)(D), 4s(h)(3)(D),

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov/
LawRegulation/OTCDERIVATIVES/index.htm.

2Pursuant to section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

37 U.S.C. 1 et seq.

4s(a), 4s(i), and 8a(5) of the CEA.4 The
Dodd-Frank Act requires the
Commission to promulgate these
provisions by July 15, 2011.5

The proposed regulations reflect
consultation with staff of the following
agencies: (i) The Securities and
Exchange Commission; (ii) the Board of
Governors of the Federal Reserve
System (Board of Governors); (iii) the
Office of the Comptroller of the
Currency; and (iv) the Federal Deposit
Insurance Corporation (FDIC). Staff from
each of these agencies has had the
opportunity to provide comments to the
proposal, and the proposed regulations
incorporate elements of the comments
provided.

In designing these rules, the
Commission has taken care to minimize
the burden on those parties that will not
be registered with the Commission as
swap dealers or major swap
participants. To the extent that market
participants believe that additional
measures should be taken to reduce the
burden or increase the benefits of
documenting swap transactions, the
Commission welcomes all comments.

II. Proposed Regulation

This proposed rulemaking
supplements a prior notice of proposed
rulemaking under which two rules were
proposed—§§ 23.504 and 23.505. This
proposal would set forth another
element of the swap trading relationship
documentation that swap dealers, major
swap participants, and their
counterparties must include in their
documentation under § 23.504(b). The
provision would require that swap
dealers and major swap participants
include in the documentation with each
of their counterparties a provision that
confirms both parties’ understanding of
how the new orderly liquidation
authority under the Title II of the Dodd-
Frank Act and the Federal Deposit
Insurance Act (FDIA) may affect their
portfolios of uncleared, over-the-
counter, bilateral swaps.®

The Commission believes that the
inclusion of this type of provision in the

4 Section 8a(5) of the CEA authorizes the
Commission to promulgate such regulations as, in
the judgment of the Commission, are reasonably
necessary to effectuate any of the provisions or to
accomplish any of the purposes of the CEA.

5 This is the seventh rulemaking to be proposed
regarding internal business conduct standards for
swap dealers and major swap participants. Prior
notices of proposed rulemaking are available on the
Commission’s Web site at http://www.cftc.gov.

6 As proposed, this provision would not apply to
swaps cleared by a derivatives clearing organization
(DCO). The Commission does not believe it is
necessary to address cleared swaps in this
rulemaking because they are addressed in section
210(c)(8)(G) of the Dodd-Frank Act, but solicits
comment on this issue.

swap trading relationship
documentation used by swap dealers
and major swap participants registered
with the Commission would promote
legal certainty for market participants
and lower litigation risk during times of
significant market stress. In particular,
the proposal would ensure both
counterparties to a swap understand
that under particular, unique
circumstances, described in detail
below, if one of the counterparties
defaults, the non-defaulting party’s
positions could be transferred to a new,
solvent counterparty by the FDIC, and
the non-defaulting party may not be able
to terminate its claims against the
defaulting counterparty until 5 p.m.
(U.S. eastern time) on the business day
following the day the FDIC is appointed
receiver. This stay would facilitate the
FDIC’s orderly liquidation of the
defaulting counterparty’s swap
positions. This stay also is critical
because it would allow the FDIC the
requisite time to transfer the defaulter’s
open swap positions, claims, and
collateral with the objective of avoiding
widespread market disruption in the
form of fire sales and contagion risk.

A. Background

The recent financial crisis,
particularly the tumultuous events of
2008, revealed that U.S. financial
regulatory authorities lacked an orderly
resolution mechanism for certain large
financial companies. The lack of such a
resolution mechanism led to the need
for government bail outs of financial
companies considered “too big to fail”
and contributed to major financial
market dislocations resulting from the
disorderly insolvency of Lehman
Brothers Inc. and its affiliates under the
Federal bankruptcy code.

One of the key lessons of the financial
crisis is that for systemically important
institutions, the traditional bankruptcy
process may be too slow and
cumbersome to effectively deal with
defaults that require near instant action
to diminish their effect on other entities
and the financial system as a whole.”
This is especially true for financial
companies with significant derivatives
positions that require frequent
adjustments based on trading strategies

7For example, over two years after the
bankruptcy process for Lehman Brothers Holding
Inc. began, it remains ongoing and active. On
December 15, 2010, creditors filed a plan of
reorganization by an ad hoc group of Lehman
creditors despite Lehman'’s filing of a plan of
reorganization on March 15, 2010. By contrast,
under the special provisions under Commission
regulation for treatment of cleared futures contracts,
Lehman'’s futures business was resolved within a
matter of weeks.
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and the need to manage exposure to
market risk.

With the passage of the Dodd-Frank
Act, Congress sought to address these
problems though the enactment of Title
I, which establishes an “orderly
liquidation authority” under which
systemically important financial
companies can be resolved in an orderly
manner. This authority is separate from,
but consistent with, the Federal
bankruptcy and State dissolution laws.

B. Orderly Liquidation Under Title II of
Dodd-Frank

Under Title II of the Dodd-Frank Act,
Congress provided “the necessary
authority to liquidate failing financial
companies 8 that pose a significant risk
to the financial stability of the United
States in a manner that mitigates such
risk and minimizes moral hazard.”® To
this end, Title II establishes a process
under which, upon the recommendation
of the FDIC and the Board of Governors,
and after consultation with the
President, the Secretary of the Treasury
appoints the FDIC as the receiver to
wind down the affairs of, and liquidate
the assets of, the financial company
whose default may pose a systemic risk
to the financial markets. Accordingly,
the decision to act under Title IT would
be taken under conditions that would
have “serious adverse effects on
financial stability in the United
States.” 10

1. Entities Eligible for Liquidation
Under Title II

Title II provides certain Federal
financial regulatory authorities with the
power, but not the obligation, to
conduct an orderly wind down of a
financial company. If the authorities
decide not to act, the regular insolvency
processes under the Federal bankruptcy
code or banking laws would apply. For
instance, non-bank swap dealers and
major swap participants would be
subject to the bankruptcy code’s chapter
7 or chapter 11 proceedings.1!

Title II applies to a class of business
entities, referred as “covered financial
companies,” that meet certain criteria as

8 Under Title II, section 201(a)(11), a financial
company includes, among other things, a bank
holding company, a nonbank financial company
supervised by the Board of Governors, or a
company, or a subsidiary (other than an insured
depository institution or an insurance company) of
a company, that is predominantly engaged in
activities that the Board of Governors has
determined are financial in nature or incidental
thereto.

9 Section 204(a) of the Dodd-Frank Act.

10 Section 203(b)(2) of the Dodd-Frank Act.

111n general, Chapter 7 allows for the liquidation
of a debtor entity and Chapter 11 allows a debtor
entity to reorganize its affairs.

determined by the Secretary of the
Treasury under a process described in
the next section. This class potentially
could include swap dealers and major
swap participants registered with the
Commission. For example, under Title
II, any company that is registered as a
swap dealer or major swap participant
with the Commission and designated as
a systemically important financial
institution (SIFI) by the Financial
Stability Oversight Council (FSOC)
under a process laid out in Title I of the
Dodd-Frank Act,!2 could be deemed to
be a “covered financial company” under
Title II.13

It also is possible that a swap dealer
or a major swap participant might be
deemed to be a “covered financial
company” independent of Title I's FSOC
designation process. Under Title II, such
a company could be deemed to be a
“financial company” if that entity is (1)
predominantly engaged in financial
activities 14 and (2) those financial
activities generate 85% or more of the
company’s revenues.'® A “covered
financial company” is a financial
company for which a determination has
been made under section 203(b) of the
Dodd-Frank Act by the Secretary of the
Treasury. A prerequisite to that
determination process is the written
recommendation of both the FDIC and
the Board of Governors.

2. Process for Determining Whether
Title II Authority Should Be Invoked

In making a determination to act
under Title II, the Secretary of the
Treasury (in consultation with the
President) must determine that, among
other things: (1) The financial company
is in default or in danger of default; 16

12 Section 113 of the Dodd-Frank Act sets forth
the process by which U.S. nonbank financial
companies may be designated as systemically
important. The term U.S. nonbank financial
company is defined in section 102(a)(4)(B) of the
Dodd-Frank Act.

13 Entities that are designated as SIFIs under Title
I of the Dodd-Frank Act are considered to be
supervised by the Board of Governors of the Federal
Reserve System, and thus meet the definition of
financial company under section 201(a)(11)(B)(ii).

14 Financial activities are defined by reference to
section 4(k) of the Bank Holding Company Act, 12
U.S.C. 1843(k), which includes activities such as
dealing in or making a market in securities and any
other activity that may be identified under rules or
orders issued by the Board of Governors. See 12
U.S.C. 1843(k)(4) and 12 CFR 225.28.

15 Section 201 (a)(11)(B)(iii) or (iv) and section
201(b) of the Dodd Frank Act.

16 The phrase “default or in danger of default” is
defined in Title II, section 203(c)(4), to include
situations where an entity has, or likely will
promptly, be subject to a bankruptcy action; the
entity has incurred losses that have or are likely to
deplete all of its capital and there is no reasonable
prospect of avoiding such a depletion; the entity’s
assets are less than its obligations to creditors and
others; and the entity is, or is likely to be, unable

(2) the default of the financial company
would have a serious adverse effect on
the financial stability of the United
States; and (3) no viable private sector
alternative is available to prevent the
default. The Secretary must make a
specific determination that any effect on
the claims or interests of creditors,
counterparties, and shareholders is
appropriate.1”

In order to meet each of these criteria,
it is likely that a financial company
would have to have a significant level
of market and credit exposure and its
default would be likely to pose a grave
risk to financial markets. Only after
these determinations have been made
would the FDIC be granted resolution
authority under Title IL

C. Resolution by the FDIC Under FDIA.

Before describing the FDIC’s
resolution authority under Title II, it is
important to note that the FDIC also
may have resolution authority over a
swap dealer or major swap participant
that is an insured depository institution.
Generally speaking, an insured
depository institution is defined under
section 3(c) of the Federal Deposit
Insurance Act (FDIA) as any bank or
savings association the deposits of
which are insured by the FDIC.18 Under
the FDIA, the FDIC has the authority to
liquidate or wind up the affairs of an
insured depository institution. Some
swap dealers and major swap
participants registered with the
Commission may be insured depository
institutions.

D. Role of the FDIC in the Orderly
Liquidation of Swap Dealers and Major
Swap Participants Under Either Title II
or the FDIA

In many ways, the Title II resolution
approach is modeled upon the FDIA.
Indeed, as discussed below, certain Title
II provisions are identical to provisions
in FDIA. Consequently, the FDIC would
be able to exercise similar powers with
regard to swap dealers and major swap

to make its payments in the normal course of
business. See also 12 U.S.C. 1813(x)(2) (providing
a similar definition under the FDIA).

17 Section 203(b) of the Dodd-Frank Act.
Additional factors the Secretary must consider
include: (1) Any action under the liquidation
authority would avoid or mitigate such adverse
effects on the financial system, the cost to the
general fund of the Treasury, and the potential to
increase excessive risk taking on the part of
creditors, counterparties, and shareholders in the
financial company; (2) a Federal regulatory agency
has ordered the covered financial company to
convert all of its convertible debt instruments that
are subject to a regulatory order; and (3) the
company satisfies the definition of “financial
company” in section 201(a)(11) of the Dodd-Frank
Act.

1812 U.S.C. 1813(c).
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participants regardless of whether the
FDIC was acting under Title II or FDIA.
Under either statutory authority, it is
likely that the orderly wind-down and
liquidation of those large firms whose
demise may have systemic implications
would have similar characteristics. For
example, under both Title IT and the
FDIA, the FDIC would have the
authority to transfer open positions,
claims, and collateral to a receiving
entity in an effort to move quickly to
stabilize what could be deteriorating
market conditions.1?

As part of the resolution authority in
Title I and in the existing provisions of
the FDIA for insured depository
institutions, the FDIC is given a one
business day period in which to transfer
swaps and certain other contracts to a
solvent third party financial institution.
For this transfer authority to be
effective, a brief stay on the ability of
counterparties to terminate, liquidate, or
net is necessary.

Specifically, under section 210(c)(10)
of Dodd-Frank or 11(e)(10) of FDIA,
parties to qualified financial contracts 2°
are prohibited from terminating,
liquidating, or netting out positions
solely by reason of the appointment of
the FDIC as receiver or the financial
condition of the insured depository
institution, covered financial company,
or covered subsidiary in receivership
until the close of the next business day
following the date of appointment of the
FDIC as receiver. A party is also
precluded from exercising any such
contractual rights after it has received
notice that its qualified financial
contract has been transferred to another
financial institution—including a bridge
financial company. The effect of these
provisions is to provide the FDIC one
day after its appointment as receiver to
consummate a transfer of a qualified
financial contract to either a private
acquirer or to a newly created bridge
bank or financial company. Absent one
of these two types of transfers within
the allotted time frame, parties may
exercise their contractual rights.

E. Application to Swaps

Swaps subject to the Commission’s
jurisdiction under Title VII of the Dodd-
Frank Act would appear to be subject to
orderly liquidation under either Title II
or the FDIA by virtue of the fact that

19 The FDIC also would have the authority to
merge the covered financial company with another
company under section 210(a)(1)(G) of the Dodd-
Frank Act.

20 Qualified financial contracts include any
securities contract, commodity contract, forward
contract, repurchase agreement, swap agreement,
and any similar agreement as determined by the
FDIC. Section 210(c)(8)(D) of the Dodd-Frank Act
and section 11(e)(8)(D) of FDIA.

they fall under the definition of
“qualified financial contract” under
those two statutes.?? The definition of
qualified financial contract is identical
under both Title II and FDIA and
includes securities contracts,
commodity contracts,22 forward
contracts, repurchase agreements, swap
agreements, and any other contract
determined by the FDIC to be a qualified
financial contract.

The Commission recognizes the
potential for regulatory arbitrage if the
definition of qualified financial contract
does not apply to swaps under Title VIL
Moreover, the Commission believes that
should the need for an orderly
liquidation of any systemically
important swap dealer or major swap
participant arise, it would be most
appropriate and practicable for all
swaps held on the books of those
entities to be considered to be part of a
comprehensive and orderly resolution
process.

F. Commission Involvement in an
Orderly Liquidation

While the Commission is not granted
explicit authority under Title II, that
section does recognize the need for all
U.S. financial authorities to work
together and to “take all steps necessary
and appropriate to assure that all parties
* * * having responsibility for the
condition of the financial company bear
losses consistent with their
responsibility * * *.”23In addition, if
the FDIC is appointed receiver of a swap
dealer or major swap participant for
which the Commission is the primary
regulator, the FDIC is required to
consult with the Commission “for
purposes of ensuring an orderly
liquidation of the entity.” 24 As part of
its consultative role, the Commission
might have information on defaulting
swap dealers or major swap participants
that is relevant to the resolution process.
Moreover, the Commission may have
responsibility for potential transferees,
i.e., firms to which open swap positions
might be transferred.

G. Proposed Regulation § 23.504(b)(5)

Previously proposed § 23.504(a)
would require that swap dealers and
major swap participants establish,
maintain, and enforce written policies

21 Section 210(c) applies to contracts entered into
before the appointment of a receiver under Title II.
There is an analogous provision under the FDIA.
See section 210(c)(8)(D) of the Dodd-Frank Act and
section 11(e)(8)(D) of FDIA.

22 Under this definition, futures contracts subject
to the Commission’s jurisdiction are considered to
be qualified financial contracts.

23 Section 204(a)(3) of the Dodd-Frank Act.

24 Section 204(c)(1) and (3) of the Dodd-Frank
Act.

and procedures reasonably designed to
ensure that each swap dealer or major
swap participant and its counterparties
have agreed in writing to all of the terms
governing their swap trading
relationship. Under previously
proposed § 23.504(b), swap trading
relationship documentation would
include written agreement by the parties
on certain terms, including general
provisions on payment obligations,
netting of payments, events of default or
other termination events, transfer of
rights and obligations, and governing
law.

Proposed § 23.504(b)(5) would
supplement the prior proposal by
requiring the inclusion of a written
agreement by the parties to comply with
the FDIC’s transfer authority under
section 210(c)(9) and (10) of the Dodd-
Frank Act and with the nearly identical
sections under the FDIA.25 This
provision under the swap trading
relationship documentation could be
invoked only if a party to the
documentation is deemed to be a
“covered financial company” under
Title IT or is an insured depository
institution and the FDIC is appointed as
a receiver. Under either scenario, the
proposed rule refers to this party as the
“covered party.”

The language of proposed
§ 23.504(b)(5)(i) very closely tracks the
statutory language of section
210(c)(10)(B) of the Dodd-Frank Act and
section 11(e)(10)(B) of the FDIA. Under
this provision, counterparties will
acknowledge in their trading
relationship documentation that neither
will exercise any right to terminate a
swap due to the appointment of the
FDIC as a receiver under Title II or the
FDIA 26 until the close of the next
business day after such appointment, or
it receives notice that the FDIC has
transferred its swaps to a performing
third party (including a bridge bank,
bridge financial institution, or other
government-run financial institution).
This stay provision would expire at 5
p.m. on the business day after the FDIC
is appointed as receiver or as soon as
the non-defaulting party receives notice
that the FDIC has transferred the
defaulting party’s swaps positions,
claims, and property supporting the
positions pursuant to section
210(c)(9)(A) of the Dodd-Frank Act or
section 11(e)(9)(A) of the FDIA.

25 Sections 11(e)(9) and (10) of the FDIA; codified
at 12 U.S.C. 1821(e)(9) and (10).

26 The counterparties may be able to specify in
their individual documentation that only Title II
would apply if neither counterparty would be
subject to resolution under the FDIA, i.e. neither
party is an insured depository institution.
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Proposed § 23.504(b)(5)(ii) would
track the language of section
210(c)(9)(A) of the Dodd-Frank Act and
section 11(e)(9)(A) of the FDIA and
would require the parties to agree that
if the FDIC decides to transfer swaps of
the party in receivership, the FDIC will
transfer all swaps between the parties to
one financial institution, along with all
claims and credit support related to
such swaps.

Proposed § 23.504(b)(5)(iii) would
require each party to consent to any
transfer described in § 23.504(b)(5)(ii).
Including an agreement to consent to
the transfer of swaps to a solvent entity
under the strict requirements of Title II
or FDIA will facilitate the orderly wind-
down of the defaulting firm and
promote the prompt resolution of
market uncertainty and allow a return to
regular trading strategy for non-
defaulting counterparties.

The Commission believes that the
proposed regulation is important insofar
as it will ensure that counterparties to
swap transactions are on notice that,
under particular, unique circumstances,
their swap positions, claims, and the
property supporting those positions may
be transferred and that there may be a
brief stay on their ability to terminate a
swap. As described above, the provision
would only be applicable in situations
where the counterparties are financial
institutions that could be designated
covered financial companies under Title
II or are insured depository institutions
under FDIA.

The Commission also believes that
this provision would facilitate the
resolution process by minimizing the
potential litigation when such
resolution authority is exercised.
Minimizing litigation risk is important
for facilitating a quick and effective
resolution process; particularly when
the alternative, the sudden collapse of
the covered financial company, poses
systemic risk.

It is also worth noting that the
inclusion of this provision in swap
trading relationship documentation may
help bring about broad equivalence with
regard to the treatment of swaps
globally. This is relevant because
Congress recognized the need for greater
international coordination relating to
the orderly liquidation of financial
companies by directing the Comptroller
General of the United States to study
ways to increase effective international
coordination.2?

H. Comment Requested

The Commission requests comment
on all aspects of proposed

27 Section 202(f) of the Dodd-Frank Act.

§ 23.504(b)(5). In particular, the
Commission requests comment on the
following questions:

o Are there any swaps as defined
under Title VII of the Dodd-Frank Act
that should not be considered to be
qualified financial contracts as that term
is defined under Title II of the Dodd-
Frank Act and FDIA?

¢ Under what circumstances could
the requirements of § 23.504(b)(5) allow
for recognition of non-US authorities
operating under legal provisions similar
to that provided under Title II of the
Dodd-Frank Act? Would inclusion of
non-US authorities be useful with
respect to financial companies that may
have global operations through multiple
subsidiaries and branches, including
insured depository institutions?

e What steps can be taken to
encourage standard documentation
templates developed by industry
groups, such as ISDA, to recognize the
need to include termination stay
provisions similar to those provided for
under Title IT and FDIA?

e Are there any anticompetitive
implications to the proposed rules? If
so, how could the proposed rules be
implemented to achieve the purposes of
the CEA in a less anticompetitive
manner?

e Given the use in swaps of cross
default provisions referencing
agreements with affiliates, should
“covered party”, as defined in
§ 23.504(b)(5), also include affiliates of
entities that may be designated as
covered financial companies under Title
II or that are insured depository
institutions under FDIA?

e Does the Commission have legal
authority to include affiliates in this
way?

I1I. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that agencies consider whether
the rules they propose will have a
significant economic impact on a
substantial number of small entities.28
The Commission previously has
established certain definitions of “small
entities” to be used in evaluating the
impact of its regulations on small
entities in accordance with the RFA.29
The proposed rules would affect swap
dealers and major swap participants.

Swap dealers and major swap
participants are new categories of
registrants. Accordingly, the
Commission has not previously
addressed the question of whether such

285 U.S.C. 601 et seq.
2947 FR 18618, Apr. 30, 1982.

persons are, in fact, small entities for
purposes of the RFA. The Commission
previously has determined, however,
that futures commission merchants
should not be considered to be small
entities for purposes of the RFA.30 The
Commission’s determination was based,
in part, upon the obligation of futures
commission merchants to meet the
minimum financial requirements
established by the Commission to
enhance the protection of customers’
segregated funds and protect the
financial condition of futures
commission merchants generally.3? Like
futures commission merchants, swap
dealers will be subject to minimum
capital and margin requirements and are
expected to comprise the largest global
financial firms. The Commission is
required to exempt from swap dealer
designation any entities that engage in

a de minimis level of swaps dealing in
connection with transactions with or on
behalf of customers. The Commission
anticipates that this exemption would
tend to exclude small entities from
registration. Accordingly, for purposes
of the RFA for this rulemaking, the
Commission is hereby proposing that
swap dealers not be considered “small
entities” for essentially the same reasons
that futures commission merchants have
previously been determined not to be
small entities and in light of the
exemption from the definition of swap
dealer for those engaging in a de
minimis level of swap dealing.

The Commission also has previously
determined that large traders are not
“small entities” for RFA purposes.32 In
that determination, the Commaission
considered that a large trading position
was indicative of the size of the
business. Major swap participants, by
statutory definition, maintain
substantial positions in swaps or
maintain outstanding swap positions
that create substantial counterparty
exposure that could have serious
adverse effects on the financial stability
of the United States banking system or
financial markets. Accordingly, for
purposes of the RFA for this
rulemaking, the Commission is hereby
proposing that major swap participants
not be considered “small entities” for
essentially the same reasons that large
traders have previously been
determined not to be small entities.

Moreover, the Commission is carrying
out Congressional mandates by
proposing this regulation. Specifically,
the Commission is proposing these
regulations to comply with the Dodd-

30]d. at 18619.
31]d.
32]d. at 18620.
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Frank Act, the aim of which is to reduce
systemic risk presented by swap dealers
and swap market participants through
comprehensive regulation. The
Commission does not believe that there
are regulatory alternatives to those being
proposed that would be consistent with
the statutory mandate. Accordingly, the
Chairman, on behalf of the Commission,
hereby certifies pursuant to 5 U.S.C.
605(b) that the proposed rules will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act
(PRA) 33 imposes certain requirements
on Federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
This proposed rulemaking would result
in new collection of information
requirements within the meaning of the
PRA. The Commission therefore is
submitting this proposal to the Office of
Management and Budget (OMB) for
review in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. The title for
this collection of information is
“Orderly Liquidation Termination
Provision in Swap Trading Relationship
Documentation for Swap Dealers and
Major Swap Participants.” An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid control
number. The OMB has not yet assigned
this collection a control number.

The collection of information under
this proposed regulation is necessary to
implement new section 4s(i) of the CEA,
which expressly requires the
Commission to adopt rules governing
documentation standards for swap
dealers and major swap participants and
explicitly obligates such registrants to
conform to the documentation standards
established by the Commission. The
documentation required to be executed
and maintained would be an important
part of the Commission’s regulatory
program for swap dealers and major
swap participants. Specifically, the
required recordkeeping is essential to
ensuring that swap dealers and major
swap participants include in their
trading relationship documentation
certain agreements that are designed to
enhance the consistent treatment of
swaps in the event the FDIC is
appointed receiver under Title II of the
Dodd-Frank Act or the FDIA. The
records required to be preserved would
be used by representatives of the
Commission and any examining

3344 U.S.C. 3501 et seq.

authority responsible for reviewing the
activities of the swap dealer or major
swap participant to ensure compliance
with the CEA and applicable
Commission regulations.

If the proposed regulations are
adopted, responses to this collection of
information would be mandatory. The
Commission will protect proprietary
information according to the Freedom of
Information Act and 17 CFR part 145,
“Commission Records and Information.”
In addition, section 8(a)(1) of the CEA
strictly prohibits the Commission,
unless specifically authorized by the
CEA, from making public “data and
information that would separately
disclose the business transactions or
market positions of any person and
trade secrets or names of customers.”
The Commission also is required to
protect certain information contained in
a government system of records
according to the Privacy Act of 1974, 5
U.S.C. 552a.

1. Information Provided By Reporting
Entities/Persons

Proposed § 23.504(b)(5) supplements
previously proposed regulations that
would establish trading swap
relationship documentation
requirements for swap dealers and
major swap participants. Specifically,
proposed § 23.504(b)(5) would require
swap dealers and major swap
participants to include in the
documentation they execute with each
counterparty a written agreement about
events that will transpire if the FDIC is
appointed as receiver under Title II of
the Dodd-Frank Act or the FDIA.

The information collection burden
associated with drafting and
maintaining the agreements required by
the proposed regulation is estimated to
be 270 hours per year, at an initial
annual cost of $27,000 for each swap
dealer and major swap participant. The
aggregate information collection burden
is estimated to be 81,000 hours per year,
at an initial annual aggregate cost of
$8,100,000. Burden means the total
time, effort or financial resources
expended by persons to generate,
maintain, retain, disclose, or provide
information to or for a Federal agency.

The Commission has characterized
the annual cost as an initial cost as the
Commission anticipates that the
agreements required by the proposed
regulation generally would not require
significant bilateral negotiation and,
therefore, are likely to become
standardized within the industry rather
rapidly. Moreover, the Commission
expects that there would be little need
to modify the agreements on an ongoing
basis. Accordingly, once a swap dealer

or major swap participant has drafted
the required agreements and
incorporated them into its swaps trading
documentation, the annual burden
associated with the proposed regulation
would be quite minimal.34

The hour burden calculation set forth
below is based upon certain variables
such as the number of swap dealers and
major swap participants in the
marketplace, the average number of
counterparties of each of these
registrants, and the average hourly wage
of the employees that would be
responsible for satisfying the obligation
established by the proposed regulation.
Swap dealers and major swap
participants are new categories of
registrants. Accordingly, it is not
currently known how many swap
dealers and major swap participants
will become subject to these rules, and
this will not be known to the
Commission until the registration
requirements for these entities become
effective after July 16, 2011, the date on
which the Dodd-Frank Act becomes
effective. While the Commission
believes that there will be
approximately 200 swap dealers and 50
major swap participants, it has taken a
conservative approach, for PRA
purposes, in estimating that there will
be a combined number of 300 swap
dealers and major swap participants
who will be required to comply with the
recordkeeping requirements of the
proposed rules. The Commission
estimated the number of affected
entities based on industry data.

Similarly, due to the absence of prior
experience in regulating swap dealers
and major swap participants and with
regulations similar to the proposed
rules, the actual, average number of
counterparties that a swap dealer or
major swap participant is likely to have
is uncertain. Consistent with other
proposed rulemakings, the Commission
has estimated that each of the 14 major
swap dealers has an average 7,500
counterparties and the other 286 swap
dealers and major swap participants
have an average of 200 counterparties
per year, for an average of 540 total
counterparties per registrant.

The Commission anticipates that
agreements required by the proposed
regulations typically would be drafted
and maintained by a swap dealer or
major swap participant’s in-house

34 The Commission notes that swap dealers and
major swap participants also would be required to
develop written policies and procedures to
maintain the obligatory agreements as part of their
swaps trading relationship documentation. The
costs associated with these policies and procedures
have been accounted for in the Commission’s prior
proposal of the rest of regulation § 23.504.
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counsel or by financial or operational
managers within the firm. According to
the Bureau of Labor Statistics findings,
the mean hourly wage of an employee
under occupation code 23-1011,
“Lawyers,” that is employed by the
“Securities and Commodity Contracts
Intermediation and Brokerage Industry”
is $82.22.35 The mean hourly wage of an
employee under occupation code 11—
3031, “Financial Managers,” (which
includes operations managers) in the
same industry is $74.41.36 Because swap
dealers and major swap participants
include large financial institutions
whose employees’ salaries may exceed
the mean wage, however, the
Commission has estimated the cost
burden of the proposed regulations
based upon an average salary of $100
per hour.

Based upon the above, the estimated
hour burden was calculated as follows:

Agreement to Orderly Liquidation
Termination Provision.

Number of registrants: 300.

Frequency of collection: At least once
per counterparty.

Estimated number of annual
responses per registrant: 540 [one per
counterparty].

Estimated aggregate number of
annual responses: 162,000 [300
registrants x 540 counterparties].

Estimated annual hour burden per
registrant: 270 [540 counterparties X .5
hours per counterparty].

Estimated aggregate annual hour
burden: 81,000 [300 registrants x 270
hours per registrant].

As stated above, the agreements
required by proposed § 23.504(b)(5)
would be required to be incorporated
into the swaps trading relationship
documentation obligations established
by previously proposed subsections of
§ 23.504(b). The Commission does not
anticipate that swap dealers and major
swap participants would incur any start-
up costs in connection with the
proposed recordkeeping obligations,
other than those previously noted and
accounted for in the prior proposal.

2. Information Collection Comments

The Commission invites the public
and other Federal agencies to comment
on any aspect of the recordkeeping
burden discussed above. Pursuant to 44
U.S.C. 3506(c)(2)(B), the Commission
solicits comments in order to: (i)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including

35 http://www.bls.gov/oes/2099/
mayowe23.1011.htm.
36 http://www.bls.gov/oes/current/oes113031.htm.

whether the information will have
practical utility; (ii) evaluate the
accuracy of the Commission’s estimate
of the burden of the proposed collection
of information; (iii) determine whether
there are ways to enhance the quality,
utility, and clarity of the information to
be collected; and (iv) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

Comments may be submitted directly
to the Office of Information and
Regulatory Affairs, by fax at (202) 395—
6566 or by e-mail at
OIRAsubmissions@omb.eop.gov. Please
provide the Commission with a copy of
submitted comments so that all
comments can be summarized and
addressed in the final rule preamble.
Refer to the Addresses section of this
notice of proposed rulemaking for
comment submission instructions to the
Commission.

A copy of the supporting statements
for the collections of information
discussed above may be obtained by
visiting RegInfo.gov. OMB is required to
make a decision concerning the
collection of information between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment is best assured of
having its full effect if OMB receives it
within 30 days of publication.

C. Cost-Benefit Analysis

Section 15(a) of the CEA 37 requires
the Commission to consider the costs
and benefits of its actions before issuing
a rulemaking under the CEA. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
rule outweigh its costs; rather, it
requires that the Commission “consider”
the costs and benefits of its actions.

Section 15(a) further specifies that
costs and benefits of a proposed
rulemaking shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may, in its discretion, give
greater weight to any one of the five
enumerated considerations and could,
in its discretion, determine that,
notwithstanding its costs, a particular
regulation was necessary or appropriate

377 U.S.C. 19(a).

to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

Summary of proposed requirements.
The proposed regulation would
implement new section 4s(i) of the CEA,
which was added by section 731 of the
Dodd-Frank Act. The proposed
regulation would establish certain swap
trading relationship documentation
requirements applicable to swap dealers
and major swap participants and related
recordkeeping obligations.

Costs. With respect to costs, the
Commission has determined that the
cost that would be borne by swap
dealers and major swap participants to
satisfy the new regulatory requirement
is far outweighed by the benefits that
would accrue to the financial system as
a whole as a result of the
implementation of the rule. The
Commission believes that the annual
cost burden per registrant ultimately
would be quite minimal as the
agreements it requires are likely to
become standardized and applicable to
most counterparties, thereby negating
the need for individual negotiation and
drafting. They also would be able to be
maintained using a registrant’s pre-
existing recordkeeping mechanisms.

Benefits. With respect to benefits, the
Commission believes that the proposed
regulation would ensure that swaps are
treated consistently in the event of an
appointment of the FDIC under either
Title II of the Dodd-Frank Act or the
FDIA. Providing the opportunity for
swap dealers, major swap participants,
and their counterparties to reach a
written agreement about events that will
transpire if the FDIC is appointed as
receiver under Title II of the Dodd-
Frank Act or the FDIA, will promote
legal certainty and lower litigation risk
at crucial times of market stress.
Therefore, the Commission believes it is
prudent to prescribe this proposed
regulation.

Public Comment. The Commission
invites public comment on its cost-
benefit considerations. Commentators
are also invited to submit any data or
other information that they may have
quantifying or qualifying the costs and
benefits of the proposed rules with their
comment letters.

List of Subjects in 17 CFR Part 23

Antitrust, Commodity futures,
Conduct standards, Conflict of Interests,
Major swap participants, Reporting and
recordkeeping, Swap dealers, Swaps.

For the reasons stated in this release,
the Commission proposes to amend 17
CFR part 23, as proposed to be added in
FR Doc. 2010-29024, published in the
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Federal Register on November 23, 2010
(75 FR 71379), and as proposed to be
amended elsewhere in this issue of the
Federal Register, as follows:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

1. The authority citation for part 23 is
revised to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b-1,
6c, 6D, 6, 65, 6t, 9, 9a, 12, 12a, 13b, 13c, 164,
18, 19, 21.

2. Amend proposed § 23.504 by
adding paragraph (b)(5) to read as
follows:

§23.504 Swap trading relationship
documentation.
* * * * *

(b) * * *

(5) The swap trading relationship
documentation shall include written
documentation in which the
counterparties agree that in the event a
counterparty is a covered financial
company (as defined in section 201(a)(8)
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act) or an
insured depository institution (as
defined in 12 U.S.C. 1813) for which the
Federal Deposit Insurance Corporation
(FDIC) has been appointed as a receiver
(the “covered party”):

(i) The counterparty that is not the
covered party may not exercise any right
that such counterparty that is not the
covered party has to terminate,
liquidate, or net any swap solely by
reason of the appointment of the FDIC
as receiver for the covered party (or the
insolvency or financial condition of the
covered party):

(A) Until 5 p.m. (U.S. eastern time) on
the business day following the date of
the such appointment; or

(B) After the counterparty that is not
the covered party has received notice
that the swap has been transferred
pursuant to section 210(c)(9)(A) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act or 12 U.S.C.
1821(e)(9)(A);

(ii) A transfer pursuant to section
210(c)(9)(A) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act or 12 U.S.C. 1821(e)(9)(A) may
include:

(A) All swaps between a counterparty
that is not a covered party, or any
affiliate of such counterparty that is not
a covered party, and the covered party;

(B) All claims of a counterparty that
is not a covered party, or any affiliate of
such counterparty that is not a covered
party, against the covered party under
any such swap (other than any claim
which, under the terms of any such
swap, is subordinated to the claims of

general unsecured creditors of such
covered party);

(C) All claims of the covered party
against a counterparty that is not a
covered party, or any affiliate of such
counterparty that is not a covered party,
under any such swap; and

(D) All property securing or any other
credit enhancement for any swap
described in paragraph (b)(5)(i)(A) of
this section or any claim described in
paragraphs (b)(5)(i)(B) or (C) of this
section under any such swap; and

(iii) The counterparty that is not the
covered party consents to any transfer
described in paragraph (b)(5)(ii) of this
section.

* * * * *

Issued in Washington, DC, on January 20,
2011 by the Commission.

David A. Stawick,
Secretary of the Commission.

Appendices To Swap Trading
Relationship Documentation
Requirements for Swap Dealers and
Major Swap Participants—
Commissioners Voting Summary and
Statements of Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commissioners Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers and Chilton
voted in the affirmative; Commissioner
O’Malia voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the proposed rulemaking that
establishes documentation requirements for
swap dealers and major swap participants,
ensuring consistency with statutory
provisions in the event of an orderly
liquidation of a swap dealer or major swap
participant. The proposed regulation requires
the inclusion of a provision in the swap
trading relationship documentation that
would inform counterparties that, if a swap
dealer or major swap participant becomes a
covered financial company subject to the
resolution authority of the Federal Deposit
Insurance Corporation, there may be a one-
day stay on the ability of its counterparties
to terminate, liquidate or net their uncleared
swaps. The proposed rulemaking should
lower litigation risk during times of
significant market stress and promote an
orderly and effective resolution process for
large financial entities.

[FR Doc. 2011-2642 Filed 2—7-11; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
RIN 3038—-AC96

Swap Trading Relationship
Documentation Requirements for
Swap Dealers and Major Swap
Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTQ) is proposing regulations to
implement new statutory provisions
established under Title VII of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act).
Section 731 of the Dodd-Frank Act
added a new section 4s(i) to the
Commodity Exchange Act (CEA), which
requires the Commission to prescribe
standards for swap dealers and major
swap participants related to the timely
and accurate confirmation, processing,
netting, documentation, and valuation
of swaps. The proposed rules would
establish requirements for swap trading
relationship documentation for swap
dealers and major swap participants.

DATES: Submit comments on or before
April 11, 2011.

ADDRESSES: You may submit comments,
identified by RIN number 3038—AC96
and Swap Trading Relationship
Documentation Requirements for Swap
Dealers and Major Swap Participants, by
any of the following methods:

e Agency Web site, via its Comments
Online process at http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure


http://www.regulations.gov
http://www.regulations.gov
http://comments.cftc.gov
http://comments.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
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under the Freedom of Information Act,
a petition for confidential treatment of
the exempt information may be
submitted according to the established
procedures in § 145.9 of the
Commission’s regulations, 17 CFR
145.9.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Sarah E. Josephson, Associate Director,
202-418-5684, sjosephson@cftc.gov;
Frank N. Fisanich, Special Counsel,
202-418-5949, ffisanich@cftc.gov; or
Jocelyn Partridge, Special Counsel, 202—
418-5926, jpartridge@cftc.gov; Division
of Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Act.! Title VII of
the Dodd-Frank Act2 amended the
Commodity Exchange Act (CEA)3 to
establish a comprehensive regulatory
framework to reduce risk, increase
transparency, and promote market
integrity within the financial system by,
among other things: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major
swap participants; (2) imposing clearing
and trade execution requirements on
standardized derivative products; (3)
creating rigorous recordkeeping and
real-time reporting regimes; and (4)
enhancing the Commission’s
rulemaking and enforcement authorities
with respect to all registered entities
and intermediaries subject to the
Commission’s oversight.

Section 731 of the Dodd-Frank Act
amends the CEA by adding a new

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov/
LawRegulation/OTCDERIVATIVES/index.htm.

2Pursuant to section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

37 U.S.C. 1 et seq.

section 4s, which sets forth a number of
requirements for swap dealers and
major swap participants. Specifically,
section 4s(i) of the CEA establishes
swap documentation standards for those
registrants.

Section 4s(i)(1) requires swap dealers
and major swap participants to
“conform with such standards as may be
prescribed by the Commission by rule or
regulation that relate to timely and
accurate confirmation, processing,
netting, documentation, and valuation
of all swaps.” Under section 4s(i)(2), the
Commission is required to adopt rules
“governing documentation standards for
swap dealers and major swap
participants.” The Commission is
proposing the regulations governing
swap documentation discussed below,
pursuant to the authority granted under
sections 4s(h)(1)(D), 4s(h)(3)(D), 4s(i),
and 8a(5) of the CEA.4 The Dodd-Frank
Act requires the Commission to
promulgate these provisions by July 15,
2011.5

The proposed regulations reflect
consultation with staff of the following
agencies: (i) The Securities and
Exchange Commission; (ii) the Board of
Governors of the Federal Reserve
System; (iii) the Office of the
Comptroller of the Currency; and (iv)
the Federal Deposit Insurance
Corporation. Staff from each of these
agencies has had the opportunity to
provide oral and/or written comments
to the proposal, and the proposed
regulations incorporate elements of the
comments provided.

In designing these rules, the
Commission has taken care to minimize
the burden on those parties that will not
be registered with the Commission as
swap dealers or major swap
participants. To the extent that market
participants believe that additional
measures should be taken to reduce the
burden or increase the benefits of
documenting swap transactions, the
Commission welcomes all comments.

II. Proposed Regulations

The proposed regulations would set
forth certain requirements for
documenting the swap trading
relationship between swap dealers,
major swap participants, and their
counterparties. Documentation of swaps
is a critical component of the bilaterally-

4 Section 8a(5) of the CEA authorizes the
Commission to promulgate such regulations as, in
the judgment of the Commission, are reasonably
necessary to effectuate any of the provisions or to
accomplish any of the purposes of the CEA.

5This is the sixth rulemaking to be proposed
regarding internal business conduct standards for
swap dealers and major swap participants. Prior
notices of proposed rulemaking are available on the
Commission’s Web site at http://www.cftc.gov.

traded, over-the-counter (OTC)
derivatives market and has been the
focus of significant domestic and
international attention in recent years.

A. Background on Documentation and
Standardization

The OTC derivatives markets
traditionally have been characterized by
privately negotiated transactions
entered into by two counterparties, in
which each party assumes and manages
the credit risk of the other. While OTC
derivatives are traded by a diverse set of
market participants, such as banks,
hedge funds, pension funds, and other
institutional investors, as well as
corporate, governmental, and other end-
users, a relatively few number of dealers
are, by far, the most significantly active
participants. As such, the default of a
dealer may result in significant losses
for the counterparties of that dealer,
either from the counterparty exposure to
the defaulting dealer or from the cost of
replacing the defaulted trades in times
of market stress.®

OTC derivatives market participants
typically have relied on the use of
industry standard legal documentation,
including master netting agreements,
definitions, schedules, and
confirmations, to document their swap
trading relationships. This industry
standard documentation, such as the
widely used ISDA Master Agreement
and related definitions, schedules, and
confirmations specific to particular asset
classes, offers a framework for
documenting the transactions between
counterparties for OTC derivatives
products.” The standard documentation
is designed to set forth the legal, trading,
and credit relationship between the
parties and to facilitate cross-product
netting of transactions in the event that
parties have to close-out their position
with one another.

One important method of addressing
the credit risk that arises from OTC
derivatives transactions is the use of
bilateral close-out netting. Parties seek
to achieve enforceable bilateral netting
by documenting all of their transactions
under master netting agreements.8
Following the occurrence of a default by
one of the counterparties (such as
bankruptcy or insolvency), the

6 See Financial Stability Board, “Implementing
OTC Derivatives Market Reforms: Report of the OTC
Derivatives Working Group,” (Oct. 10, 2010),
available at http://www.financialstabilityboard.org/
publications/r_101025.pdf.

7 The International Swaps and Derivatives
Association (ISDA) is a trade association for the
OTC derivatives industry (http://www.isda.org).

8 Enforceable bilateral netting arrangements are a
common commercial practice and are an important
part of risk management and minimization of
capital costs.


http://www.financialstabilityboard.org/publications/r_101025.pdf
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exposures from individual transactions
between the two parties are netted and
consolidated into a single net “lump
sum” obligation. A party’s overall
exposure is therefore limited to this net
sum. That exposure then may be offset
by the available collateral previously
provided being applied against the net
exposure. As such, it is critical that the
netting provisions between the parties
are legally enforceable and that the
collateral may be used to meet the net
exposure. In recognition of the risk-
reducing benefits of close-out netting,
many jurisdictions provide favorable
treatment of netting arrangements in
bankruptcy,?® and favorable capital and
accounting treatment to parties that
have enforceable netting agreements in
place.10

There is also a risk that inadequate
documentation of open swap
transactions could result in collateral
and legal disputes, thereby exposing
counterparties to significant
counterparty credit risk. By way of
contrast, adequate documentation
between counterparties offers a
framework for establishing the trading
relationship between the parties. The
use of common legal documentation
also encourages standardization of
traded products. This, in turn, may
facilitate central clearing and trading as
sufficient standardization is a
prerequisite for central clearing and
trading on an exchange or electronic
platform.

In response to the global economic
crisis, in September 2009, G20 Leaders
agreed in Pittsburgh to critical elements
relating to OTC derivatives reform,
including a provision that “[a]ll
standardized OTC derivative contracts
should be traded on exchanges or
electronic trading platforms, where
appropriate, and cleared through central
counterparties. * * *”11In June 2010 in
Toronto, the G-20 Leaders reaffirmed
this commitment, and expressly stated
their objective of increasing
standardization in the OTC derivatives
markets.12 With the passage of the

9 See e.g., 11 U.S.C. 561 (protecting contractual
right to terminate, liquidate, accelerate, or offset
under a master netting agreement and across
contracts).

10 See 12 CFR 3, Appendix C; 12 CFR 208,
Appendix F; 12 CFR 225, Appendix G; and 12 CFR
325, Appendix D (banking regulations regarding
qualifying master netting agreements).

11 See Group of Twenty, “Leaders’ Statement: The
Pittsburgh Summit,” (Sept. 24-25, 2009), available
at http://www.pittsburghsummit.gov/mediacenter/
129639.htm.

12 See The G—-20 Toronto Summit Declaration
(Jun. 26-27, 2010), available at

http://www.g20.utoronto.ca/2010/

820 _declaration_en.pdf. In Annex II, the declaration
stated, “We pledged to work in a coordinated
manner to accelerate the implementation of over-

Dodd-Frank Act in July 2010, Congress
expressly recognized the link between
standardized swaps and clearing, as
well.13

In addition, increasing
standardization of swap documentation
should improve the market in a number
of other ways, including: Facilitating
automated processing of transactions;
increasing the fungibility of the
contracts, which enables greater market
liquidity; improving valuation and risk
management; increasing the reliability
of price information; reducing the
number of problems in matching trades;
and facilitating reporting to swap data
repositories.1#

Product and process standardization
are also key conditions for increased
automation and central clearing of OTC
derivatives. As a result of targeted
supervisory encouragement since
2005,5 credit derivative market
participants have standardized CDS
product design and post-trade processes
in tandem, leading to greater operational
efficiencies, encouraging higher
volumes of standardized transactions,
and most significantly, providing the
requisite operational environment for
the implementation of centralized risk-
reducing infrastructure, including
central counterparty clearing.

Many standardized processes have
been established for CDS legal
documentation and trading conventions,
and in turn, the standardization of
product design has enabled market
participants to implement infrastructure
that automates and centralizes trading,
recordkeeping, trade compression, and
clearing. For example, the
standardization of coupons in the

the-counter (OTC) derivatives regulation and
supervision and to increase transparency and
standardization.”

13Tt is expected that the standardized, plain
vanilla, high volume swaps contracts—which
according to the Treasury Department are about 90
percent of the $600 trillion swaps market—will be
subject to mandatory clearing.” 156 Cong. Rec.
S$5921 (daily ed. Jul. 15, 2010) (statement of Sen.
Lincoln).

14 These benefits were articulated by the
Financial Stability Board’s OTC Derivatives
Working Group in its report, “Implementing OTC
Derivatives Market Reforms,” (Oct. 10, 2010),
available at http://www.financialstabilityboard.org/
publications/r_101025.pdf.

15 Since 2005, the Federal Reserve Bank of New
York (FRBNY) has led a targeted, supervisory effort
to enhance operational efficiency and performance
in the OTC derivatives market, among other things,
by increasing standardization. Known as the OTC
Derivatives Supervisors’ Group (ODSG), the FRBNY
leads an on-going effort with OTC derivatives
dealers’ primary supervisors, trade associations,
industry utilities, and private vendors, through
which market participants (including buy-side
participants) regularly set goals and commitments
to bring infrastructure, market design, and risk
management improvements to all OTC derivatives
asset classes.

single-name CDS product was largely
motivated by the desire to create an
efficient process for offsetting contracts.
The market-wide adoption of fixed
coupons allowed single-name CDS
instruments to be centrally cleared, in
effect standardizing counterparty credit
risk management in these products. The
“Big Bang Protocol” further standardized
a number of critical operational
processes.16 The protocol: (i)
“Hardwired” a standard auction
mechanism into CDS trading
documentation, eliminating the need for
ad hoc protocols; (ii) incorporated the
resolutions of the ISDA Determinations
Committees into the terms of standard
CDS documentation; and (iii) instituted
a common standard effective date for
CDS transactions. Codifying key
standardized processes into CDS
products has brought greater certainty to
managing the risk of CDS transactions
and has provided the structural
foundation for greater automation,
higher volumes in standardized
transactions, and ultimately the
establishment of centralized risk-
reducing infrastructure, such as central
counterparties.

B. Proposed Swap Trading Relationship
Documentation Rule

To promote the “timely and accurate
* * * documentation * * * ofall
swaps” under § 4s(i)(1) of the CEA,
proposed § 23.504(a) would require that
swap dealers and major swap
participants establish, maintain, and
enforce written policies and procedures
reasonably designed to ensure that each
swap dealer or major swap participant
and its counterparties have agreed in
writing to all of the terms governing
their swap trading relationship and have
executed all agreements required by
proposed § 23.504.

Proposed § 23.504(b)(1) would specify
that the swap trading relationship
documentation include written
agreement by the parties on terms
relating to payment obligations, netting
of payments, events of default or other
termination events, netting of
obligations upon termination, transfer of
rights and obligations, governing law,
valuation, and dispute resolution
procedures. Proposed § 23.504(b)(2)
would establish that all confirmations of
swap transactions, as required under
previously proposed § 23.501, would be
considered to be part of the required
swap trading relationship
documentation.

16 See 2009 ISDA Credit Derivatives
Determinations Committees and Auction Settlement
CDS Protocol, available at: http://www.isda.org/
bigbangprot/docs/Big-Bang-Protocol.pdf.
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Swap trading relationship
documentation under proposed
§23.504(b)(3)(i) and (ii) also would
include credit support arrangements
containing initial and variation margin
requirements at least as high as those set
by the Commission (for swap dealers
and major swap participants that are not
banks) and by prudential regulators (for
entities that are banks). These credit
support arrangements also would be
required to identify the forms of eligible
assets that may be used as margin and
asset valuation haircuts.

Under proposed § 23.504(b)(3)(iii) and
(iv), the credit support arrangements
between swap dealers and major swap
participants would include
documentation of the treatment of any
assets used as margin for uncleared
swaps. These provisions are intended to
work together with the rules previously
proposed under section 4s(l) of the
CEA,17 and thus require documentation
as to whether the funds and other
property are to be segregated with an
independent third party, in accordance
with § 23.601(e). The provisions also are
designed to work together with rules to
be proposed under section 4s(e) of the
CEA that relate to margin requirements.

Under § 23.601, as previously
proposed, swap dealers and major swap
participants trading uncleared swaps
would be required to notify each
counterparty that the counterparty has
the right to require segregation of the
funds or other property that it supplies
as “initial margin,” a term defined in
previously proposed § 23.600.18 At the
request of the counterparty, the swap
dealer or major swap participant would
be required to segregate such initial
margin with an independent third party.
Under section 4s(l) of the CEA, this
segregation requirement would not
apply to variation margin payments.
Proposed § 23.602(a)(2), however,
would permit the swap dealer or major
swap participant and the counterparty
to agree that variation margin also may
be held in a segregated account. Under
proposed § 23.601(e), swap dealers and
major swap participants would notify
each counterparty of the opportunity to
revisit their segregation decision once
per calendar year.

Swap dealers and major swap
participants also must comply with

17 See 75 FR 75432, Notice of Proposed
Rulemaking, Protection of Collateral of
Counterparties to Uncleared Swaps; Treatment of
Securities in a Portfolio Margining Account in a
Commodity Broker Bankruptcy, Dec. 3, 2010.

18 See 75 FR 75438 (“Initial margin means money,
securities, or property posted by a party to a swap
as performance bond to cover potential future
exposures arising from changes in the market value
of the position.”).

proposed § 23.603(a), which would
provide that segregated initial margin
may only be invested consistent with
the standards for investment of
customer funds that the Commission
applies to exchange-traded futures (see
§1.25 of Commission regulations), and
with proposed § 23.603(b), which would
provide that swap dealers and major
swap participants and their
counterparties may enter into any
commercial arrangement, in writing,
regarding the investment of segregated
initial margin and the related allocation
of the gains and losses resulting from
such investments. The Commission
anticipates that documentation of the
foregoing matters would be included in
the trading relationship documentation
required pursuant to proposed

§ 23.504(b)(3)(iii).

Swap dealers and major swap
participants could maintain standard
templates for documenting their trading
relationships as a way of complying
with the requirements of § 23.504. The
Commission would also consider it a
sound practice for swap dealers and
major swap participants to require
senior management in the business
trading and risk management units to
approve all templates, and any material
modifications to them. The Commission
recognizes the work that the industry
has undertaken over the past several
years to update and standardize the
documentation it relies upon for various
asset classes, and the Commission
encourages market participants to adopt
standardized confirmation templates,
standardized master confirmation
agreements,9 standardized product
definitions, and other standardized
documentation developed by the
industry. Standardized documentation
and definitions promote standardized
products, which may lead to greater
liquidity and more efficient pricing. In
addition, increased product
standardization may bring systemic risk-
reduction benefits as the risks
associated with standardized products

19 Standard Master Confirmation Agreements that
have been published include:

2004 Sovereign Master Credit Derivatives
Confirmation Agreement.

2003 Master Credit Derivatives Confirmation
Agreement (Asia-Pacific).

2003 Master Credit Derivatives Confirmation
Agreement (European-North American).

2009 Americas Master Equity Derivatives
Confirmation Agreement.

2008 Americas Master Designated/Exchange-
Traded Contract Option Confirmation Agreement.

2007 Americas Master Variance Swap
Confirmation Agreement.

2004 Americas Interdealer Master Equity
Derivatives Confirmation Agreement.

are better understood by the entire
marketplace.

C. Proposed Swap Valuation Provisions

Swap valuation disputes have long
been recognized as a significant problem
in the OTC derivatives market.2° The
ability to determine definitively the
value of a swap at any given time lies
at the center of many of the OTC
derivatives market reforms contained in
the Dodd-Frank Act and is a cornerstone
of risk management. Swap valuation is
also crucial for determining capital and
margin requirements applicable to swap
dealers and major swap participants and
therefore plays a primary role in risk
mitigation for uncleared swaps.

The Commission recognizes that swap
valuation is not always an easy task. In
some instances, there is widespread
agreement on valuation methodologies
and the source of formula inputs for
frequently traded swaps. These swaps
are the proverbial “low-hanging fruit,”
and many have been accepted for
clearing (i.e., commonly traded interest
rate swaps and credit default swaps).
However, parties often dispute
valuations of thinly traded swaps where
there is not widespread agreement on
valuation methodologies or the source
for formula inputs. Many of these swaps
are thinly traded either because of their
limited use as risk management tools or
because they are simply too customized
to have comparable counterparts in the
market. As many of these swaps are
valued by dealers internally by
“marking-to-model,” their counterparties
may dispute the inputs and
methodologies used in the model. As
uncleared swaps are bilateral, privately
negotiated contracts, on-going swap
valuation for purposes of initial and
variation margin calculation and swap
terminations or novations, has also been
largely a process of on-going negotiation
between the parties. The inability to
agree on the value of a swap became
especially acute during the 2007-2009
financial crisis when there was
widespread failure of the market inputs
needed to value many swaps.2?

20 See ISDA Collateral Committee, “Commentary
to the Outline of the 2009 ISDA Protocol for
Resolution of Disputed Collateral Calls,” June 2,
2009 (stating “Disputed margin calls have increased
significantly since late 2007, and especially during
2008 have been the driver of large (sometimes > $1
billion) uncollateralized exposures between
professional firms.”).

21 The failure of the market to set a price for
mortgage-backed securities led to wide disparities
in the valuation of CDS referencing mortgage-
backed securities (especially collateralized debt
obligations). Such wide disparities led to large
collateral calls from dealers on AIG, hastening its
downfall. See CBS News, “Calling AIG? Internal
Docs Reveal Company Silent About Dozens Of
Collateral Calls,” Jun. 23, 2009, available at:
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The Commission believes that
prudent risk management requires that
market participants be able to value
their own swaps in a predictable and
objective manner; the failure to do so
may lead to systemic risk. Accordingly,
to promote the “timely and accurate
* * * yaluation of all swaps” under
§ 4s(i)(1) of the CEA, proposed
§ 23.504(b)(4) would require that the
swap trading documentation include
written documentation in which the
parties agree on the methods,
procedures, rules and inputs for
determining the value of each swap at
any time from execution to the
termination, maturity, or expiration of
the swap. The agreed methods,
procedures, rules and inputs would be
required to constitute a complete and
independently verifiable methodology
for valuing each swap entered into
between the parties. Proposed
§ 23.504(b)(4)(iii) would require that the
methodology include complete
alternative methods for determining the
value of the swap in the event that one
or more inputs to the methodology
become unavailable or fail, such as
during times of market stress or
illiquidity. All agreements on valuation
would be considered part of the swap
trading relationship documentation.

This proposed rule is an important
complement to previously proposed
§ 23.502 (portfolio reconciliation),
which requires swap dealers and major
swap participants to resolve a dispute
over the valuation of a swap within one
business day. By requiring agreement
with each counterparty on the methods
and inputs for valuation of each swap,
it is expected that § 23.504(b)(4) will
assist swap dealers and major swap
participants to resolve valuation
disputes in a timely manner, thereby
reducing risk.

D. Submission of Swaps for Clearing

Under proposed § 23.504(b)(6), upon
acceptance of a swap by a registered
derivatives clearing organization (DCO),
each swap dealer and major swap
participant would be required to create
a record containing certain items of
information,22 along with a statement
that in accordance with the rules of the
DCO, the original swap is extinguished
and is replaced by equal and opposite
swaps between clearing members and

http://www.cbsnews.com/stories/2009/06/23/
cbsnews_investigates/main5106672.shtml.

22 Such information includes the date and time
the swap was accepted for clearing, the name of the
DCO clearing the swap, the name of the clearing
member clearing the swap for the swap dealer or
major swap participant, and, if known, the name of
the clearing member clearing the swap for the
counterparty.

the DCO. This provision would require
that all terms of the cleared swap
conform to the templates established
under the DCO’s rules, and that all
terms of the swap, as carried on the
books of the clearing member, conform
to the terms of the cleared swap
established under the DCO’s rules.

Proposed § 23.504(b)(6), while
addressing the issues prescribed under
§4s(i)(1) of the CEA, is intended to
correspond to proposed § 39.12(b)(4).23
The purpose of these provisions is to
encourage the standardization of swaps
and to avoid differences that could
compromise the benefits of clearing
between the terms of a swap as carried
at the DCO level and at the clearing
member level. Any such differences
would raise both customer protection
and systemic risk concerns. From a
customer protection standpoint, if the
terms of the swap at the customer level
differ from those at the clearing level,
then the customer will not receive the
full transparency and liquidity benefits
of clearing, and legal and basis risk will
be introduced into the customer
position. Similarly, from a systemic
perspective, any differences could
diminish overall price discovery and
liquidity and increase uncertainties and
unnecessary costs into the insolvency
resolution process. Standardizing the
terms of a swap upon clearing would
facilitate trading and promote the
mitigation of risk for all participants in
the swap markets.

Standardization also will impose
structure on the general economic
function of the contract and will
facilitate automated processing and the
ability for participants to replicate the
trade easily. This allows market
participants to trade in and out of
contracts easily and lowers transaction
costs, which in turn enables greater
market liquidity and expansion of the
market to more participants.

E. Documentation Audit and
Recordkeeping

In keeping with prudent risk
management, § 23.504(c) would require
an annual audit of the swap trading
relationship documentation required by
§23.504 to ensure compliance with
approved documentation policies and
procedures and Commission
regulations. Proposed § 23.504(d) would
require swap dealers and major swap
participants to keep records in
compliance with this section.

23 The proposed Notice of Proposed Rulemaking,
Risk Management Requirements for Derivatives
Clearing Organizations under part 39 are available
on the Commission’s Web site at http://
www.cftc.gov.

F. Reporting Swap Valuation Disputes

Proposed § 23.504(e) would require
that swap dealers and major swap
participants promptly notify the
Commission, any applicable prudential
regulator, and the Securities and
Exchange Commission with regard to
security-based swap agreements if any
swap valuation dispute is not resolved
within one business day, if the dispute
is with a counterparty that is a swap
dealer or major swap participant; or
within five business days, if the dispute
is with a counterparty that is not a swap
dealer or major swap participant. This
proposed rule would complement
previously proposed § 23.502, which
requires portfolio reconciliation and
resolution of valuation disputes. It also
would allow authorities to recognize
and respond to outstanding swap
valuation disputes, which if left
uncollateralized, may lead to systemic
risk.

G. Proposed End User Exception
Documentation Rule

Proposed § 23.505 would work
together with the swap data
recordkeeping and reporting
requirements rules and end-user
exception to mandatory clearing rules,
both previously proposed by the
Commission.2¢ Under these previously
proposed rules, “a swap otherwise
subject to mandatory clearing is subject
to an elective exception from clearing if
one party to the swap is not a financial
entity, is using the swaps to hedge or
mitigate commercial risk, and notifies
the Commission * * * how it generally
meets its financial obligations
associated with entering into non-
cleared swaps (the ‘end-user clearing
exception’).” 25 Under previously
proposed § 39.6, the end-user clearing
exception is elected by providing ten
additional items of information to a
swap data repository (SDR) through a
“check-the-box notification process.” 26
As explained in the swap data
recordkeeping and reporting rules, swap
dealers and major swap participants
will have the responsibility for reporting
to SDRs “with respect to the majority of
swaps.” 27 In order to ensure that swap
dealers and major swap participants
comply with all mandatory clearing
requirements and in light of their
unique reporting obligations, it is
critical that they possess documentation

24 See Swap Data Recordkeeping and Reporting
Requirements, 75 FR 76573, Dec. 8, 2010, and End-
User Exception to Mandatory Clearing of Swaps, 75
FR 80747, Dec. 23, 2010.

2575 FR at 80748.

26 75 FR at 80749 and 80755.

2775 FR at 76593; see also section 4r of the CEA.


http://www.cbsnews.com/stories/2009/06/23/cbsnews_investigates/main5106672.shtml
http://www.cbsnews.com/stories/2009/06/23/cbsnews_investigates/main5106672.shtml
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sufficient to support a reasonable belief
that their counterparties meet the
statutory requirements for electing an
exception from mandatory clearing.
Accordingly, the Commission is
proposing § 23.505.

Proposed § 23.505 would require
swap dealers and major swap
participants to obtain documentation
from any counterparty seeking to
exercise its rights under the end-user
clearing exception from the mandatory
clearing requirement under section
2h(7) of the CEA. For swaps subject to
the mandatory clearing requirement, the
proposed rule would require that swap
dealers and major swap participants
comply with any mandatory clearing
requirement by obtaining
documentation sufficient to provide the
swap dealer or major swap participant
with a reasonable basis to believe that
its counterparty meets the statutory
conditions required for an exception
from a mandatory clearing requirement,
as defined in section 2h(7) of the CEA.

H. Application of Proposed Regulations
to Existing Swap Documentation

The Commission recognizes that
amending all existing trading
relationship documentation would
present a substantial undertaking for the
market. Therefore, the Commission
invites comment on the implementation
of proposed § 23.504. While much of the
existing swap documentation among
swap dealers, major swap participants,
and their counterparties likely would be
in compliance with § 23.504(b), the
Commission requests comment on an
appropriate interval following the
effective date of the regulations after
which to require compliance. This
interval is expected to be somewhat
shorter for swap documentation among
swap dealers and major swap
participants, and somewhat longer for
swap documentation between swap
dealers, major swap participants, and
counterparties that are not swap dealers
or major swap participants.

The Commission also recognizes that
many swap dealers and major swap
participants may have dormant trading
relationships with counterparties where
swap documentation has been executed,
but no trades are presently in effect
thereunder or there are trades that will
run-off over a short period of time, and
there is no intention to enter into new
trades. Therefore, the Commission
invites comment on whether to provide
a safe harbor for dormant trading
relationships.

I. Comment Requested

The Commission requests comment
on all aspects of proposed §§ 23.504 and

23.505. The Commission recognizes that
there will be differences in the size and
scope of the business of particular swap
dealers and major swap participants.
Therefore, comments are solicited on
whether certain provisions of the
proposed regulations should be
modified or adjusted to reflect the
differences among swap dealers and
major swap participants or differences
among asset classes. In particular, the
Commission requests comment on the
following questions:

¢ How long would swap dealers and
major swap participants require to bring
their existing documentation into
compliance with § 23.5047 Will
compliance take less time for existing
documentation between such registrants
and longer for existing documentation
between registrants and non-registrants?
Would three months following the
effective date of the rules be long
enough for registrants to bring existing
documentation among themselves into
compliance? Would six months
following the effective date of the rules
be long enough for registrants to bring
existing documentation with non-
registrants into compliance?

e Should §23.504 include a safe
harbor for swaps entered into on, or
subject to the rules of, a board of trade
designated as a contract market?

e Should § 23.504 require that the
governing body of each swap dealer or
major swap participant approve the
policies and procedures for agreeing
with each counterparty to all the terms
governing the trading relationship?

e Should any other aspects of the
trading relationship be required to be
included in § 23.5047?

e Should the requirement for
agreement on events of default or
termination events be further defined?
For example, should parties be required
to specify all cross default implications
and potential claims with regard to their
respective affiliates and any other
present or future debt obligations or
transactions?

e Should § 23.504 specifically
delineate the types of payment
obligation terms that must be included
in the trading relationship
documentation?

¢ Should specific requirements for
dispute resolution be included in
§23.504 (such as time limits), and if so,
what requirements are appropriate for
all swaps?

¢ Should the valuation agreement in
§ 23.504(b)(4) require greater specificity?
If so, what level of detail should be
required?

e Should the valuation methodology
provision in § 23.504(b)(4) expressly
prohibit use of internal and/or

proprietary inputs and methods and if
not, why are inputs and methods
developed and verifiable only by one
party to the swap transaction acceptable
given the safety and soundness and
transparency objectives of the Dodd-
Frank Act?

e If internal and/or proprietary inputs
or procedures are permitted under
§ 23.504(b)(4), should the swap dealer or
major swap participant be required to
disclose such information and the
sources thereof to the counterparty and
regulators in sufficient detail for them to
undertake comparative analysis of such
information and verify the valuation
calculations?

e Under proposed § 23.504(b)(6)(v),
should all the terms of the cleared swap
be required to conform to the templates
established by the DCO or are there
particular terms or rights under the
swap that could be retained without
prejudice to the need to standardize
swaps for the purposes of clearing?

e Is the requirement that each swap
dealer and major swap participant
conduct an independent internal or
external audit of no less than 5% of the
swap trading relationship
documentation required by the rule
executed during the previous twelve
month period appropriate?

e Would a failure of swap trading
relationship documentation to comply
with the requirements of proposed
§ 23.504 create uncertainty regarding the
enforceability of swaps transacted under
such non-compliant documentation? If
so, how should this uncertainty be
addressed in the rules?

e Are the requirements of proposed
§ 23.505 appropriate? How should swap
dealers and major swap participants
verify that their counterparties are
properly claiming an exception from a
given mandatory clearing requirement?

e Are there any anticompetitive
implications to the proposed rules? If
so, how could the proposed rules be
implemented to achieve the purposes of
the CEA in a less anticompetitive
manner?

II1. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that agencies consider whether
the rules they propose will have a
significant economic impact on a
substantial number of small entities.28
The Commission previously has
established certain definitions of “small
entities” to be used in evaluating the
impact of its regulations on small
entities in accordance with the RFA.29

285 U.S.C. 601 et seq.
2947 FR 18618, Apr. 30, 1982.
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The proposed rules would affect swap
dealers and major swap participants.

Swap dealers and major swap
participants are new categories of
registrants. Accordingly, the
Commission has not previously
addressed the question of whether such
persons are, in fact, small entities for
purposes of the RFA. The Commission
previously has determined, however,
that futures commission merchants
should not be considered to be small
entities for purposes of the RFA.30 The
Commission’s determination was based,
in part, upon the obligation of futures
commission merchants to meet the
minimum financial requirements
established by the Commission to
enhance the protection of customers’
segregated funds and protect the
financial condition of futures
commission merchants generally.31 Like
futures commission merchants, swap
dealers will be subject to minimum
capital and margin requirements and are
expected to comprise the largest global
financial firms. The Commission is
required to exempt from swap dealer
designation any entities that engage in
a de minimis level of swaps dealing in
connection with transactions with or on
behalf of customers. The Commission
anticipates that this exemption would
tend to exclude small entities from
registration. Accordingly, for purposes
of the RFA for this rulemaking, the
Commission is hereby proposing that
swap dealers not be considered “small
entities” for essentially the same reasons
that futures commission merchants have
previously been determined not to be
small entities and in light of the
exemption from the definition of swap
dealer for those engaging in a de
minimis level of swap dealing.

The Commission also has previously
determined that large traders are not
“small entities” for RFA purposes.32 In
that determination, the Commission
considered that a large trading position
was indicative of the size of the
business. Major swap participants, by
statutory definition, maintain
substantial positions in swaps or
maintain outstanding swap positions
that create substantial counterparty
exposure that could have serious
adverse effects on the financial stability
of the United States banking system or
financial markets. Accordingly, for
purposes of the RFA for this
rulemaking, the Commission is hereby
proposing that major swap participants
not be considered “small entities” for
essentially the same reasons that large

30]d. at 18619.
31]d.
32]d. at 18620.

traders have previously been
determined not to be small entities.
Moreover, the Commission is carrying
out Congressional mandates by
proposing this regulation. Specifically,
the Commission is proposing these
regulations to comply with the Dodd-
Frank Act, the aim of which is to reduce
systemic risk presented by swap dealers
and swap market participants through
comprehensive regulation. The
Commission does not believe that there
are regulatory alternatives to those being
proposed that would be consistent with
the statutory mandate. Accordingly, the
Chairman, on behalf of the Commission,
hereby certifies pursuant to 5 U.S.C.
605(b) that the proposed rules will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act
(PRA) 33 imposes certain requirements
on Federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
This proposed rulemaking would result
in new collection of information
requirements within the meaning of the
PRA. The Commission therefore is
submitting this proposal to the Office of
Management and Budget (OMB) for
review in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. The title for
this collection of information is “Swap
Trading Relationship Documentation
Requirements for Swap Dealers and
Major Swap Participants.” An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid control
number. The OMB has not yet assigned
this collection a control number.

The collection of information under
these proposed rules is necessary to
implement new section 4s(i) the CEA,
which expressly requires the
Commission to adopt rules governing
documentation standards for swap
dealers and major swap participants and
explicitly obligates such registrants to
conform to the documentation standards
established by the Commission. The
required recordkeeping is particularly
essential to ensuring that each swap
dealer and major swap participant
documents all of the terms of its swap
trading relationships with its
counterparties. Obligating certain swap
market participants to memorialize, in
writing, their mutual agreement with
respect to margin requirements, margin
assets, payment and netting, termination
events, the calculation and netting of

3344 U.S.C. 3501 et seq.

obligations upon termination, transfer of
rights and obligations, governing law,
valuation methods and inputs, and
dispute resolution procedures would
decrease the likelihood of significant
counterparty disputes; promote
transaction standardization; enhance the
parties’ abilities to engage in risk-
reducing exercises such as bilateral
offset, portfolio reconciliation, and
portfolio compression; provide for more
timely and orderly resolution of events
of default; and enhance the stability of
the market place as a whole. The
proposed regulations also would ensure
that certain important information
regarding cleared swaps would be
preserved and would assist in ensuring
compliance with the mandatory clearing
requirements of the Act and
Commission regulations by requiring
the maintenance of documentation
demonstrating that the statutory
conditions for an exception to those
requirements have been satisfied. The
reporting requirement established by the
proposed rules would ensure that the
Commission is provided with timely
notification of swap valuation disputes
that relevant market participants have
been unable to resolve promptly.

The proposed regulation would be an
important part of the Commission’s
regulatory program for swap dealers and
major swap participants. The
information required to be preserved
would be used by representatives of the
Commission and any examining
authority responsible for reviewing the
activities of the swap dealer or major
swap participant to ensure compliance
with the CEA and applicable
Commission regulations.

If the proposed regulations are
adopted, responses to this collection of
information would be mandatory. The
Commission will protect proprietary
information according to the Freedom of
Information Act and 17 CFR part 145,
“Commission Records and Information.”
In addition, section 8(a)(1) of the CEA
strictly prohibits the Commission,
unless specifically authorized by the
CEA, from making public “data and
information that would separately
disclose the business transactions or
market positions of any person and
trade secrets or names of customers.”
The Commission also is required to
protect certain information contained in
a government system of records
according to the Privacy Act of 1974, 5
U.S.C. 552a.

1. Information Provided By Reporting
Entities/Persons

Proposed § 23.504 generally would
require swap dealers and major swap
participants to develop and retain
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written swap trading relationship
documentation (including the parties’
agreement with respect to the terms
specified in the regulation; credit
support arrangements; valuation
methods, procedures and inputs;
records of important information
regarding their cleared swaps; and
written policies and procedures for
maintaining the documentation required
by the proposed rule). It also would
require swap dealers and major swap
participants to report to the Commission
and, as applicable, to the Securities and
Exchange Commission or prudential
regulators, swap valuation disputes that
have not been resolved between the
parties within designated time frames.
Proposed § 23.505 would require swap
dealers and major swap participants to
obtain documentation sufficient to
provide a reasonable basis on which to
believe that a counterparty meets the
statutory conditions necessary for an
exception from the mandatory clearing
requirements, where applicable.

The information collection burden
associated with the proposed
regulations is estimated to be 6,168
hours per year, at an initial annual cost
of $684,300 for each swap dealer and
major swap participant. The aggregate
information collection burden is
estimated to be 1,850,400 hours per
year, at an initial annual aggregate cost
of $205,290,000. Burden means the total
time, effort or financial resources
expended by persons to generate,
maintain, retain, disclose, or provide
information to or for a Federal agency.
The Commission has characterized the
annual costs as initial costs as the
Commission anticipates that the cost
burdens will be reduced dramatically
over time as the agreements and other
records required by the proposed
regulations become increasingly
standardized within the industry.

The Commission anticipates that the
majority of the information collection
burden would arise from the
recordkeeping obligations contained in
§ 23.504(b). Proposed § 23.504(b) would
require each swap dealer and major
swap participant to create and maintain
written trading relationship
documentation that contains the parties’
agreement with respect to all of the
terms of the parties’ trading relationship
including, without limitation, the terms
delineated in § 23.504(b)(1); the parties’
credit support arrangements, including
the margin-related terms described in
§ 23.504(b)(3); and the parties’
agreement with respect to the particular
procedures and inputs that will be used
to determine the value of a swap from
execution to termination, maturity, or
expiration in a manner that can be

independently replicated as required by
§ 23.504(b)(4). It also requires swap
dealers and major swap participants to
make and maintain records of cleared
swaps containing the data contained in
proposed § 23.504(b)(6).

Maintenance of written credit support
arrangements and other trading
relationship documentation that contain
the terms required to be memorialized
by the proposed §§ 23.504(b)(1) and (3)
is prudent business practice and the
Commission anticipates that swap
dealers and major swap participants
already maintain some form of this
documentation with each of their
counterparties in the ordinary course of
their business. Moreover, proposed
§ 23.504(b)(2) provides that the swap
transaction confirmations described
under previously proposed § 23.501
would be considered part of the parties’
trading relationship documentation and
thus, pre-existing swap confirmations
that include the terms required by
§ 23.504 would obviate the need for the
parties to develop new documentation
with respect to those terms.34
Accordingly, any additional
expenditure related to §§ 23.504(b)(1)
and (3) likely would be limited to the
time initially required to review and, as
needed, to re-negotiate and amend,
existing trading relationship
documentation to ensure that it
encompasses all of the required terms
and to develop a system for maintaining
any newly created records. Many of the
amended provisions are likely to apply
to multiple counterparties, thereby
reducing the per counterparty hour
burden.

With respect to the valuation
agreement requirement established by
proposed § 23.504(b)(4), the
Commission believes that swap dealers
and major swap participants are likely
to have existing, internal mechanisms
for valuing their swaps transactions and
thus, the hour burden associated with
this obligation would be limited to the
time needed to negotiate agreements
with counterparties on mutually
acceptable valuation methods, should
their individual valuation procedures
differ, and to commit the agreement to
writing as part of the parties’ swap
trading relationship documentation. It is
likely that the need for new valuation
agreements may be limited further to
instances of complex or highly
customized swaps transactions, as the

34 The information collection burden associated
with the maintenance of confirmations of swaps
transactions was calculated and accounted for in
previously proposed regulations. See Confirmation,
Portfolio Reconciliation, and Portfolio Compression
Requirements for Swap Dealers and Major Swap
Participants, 75 FR 81519, Dec. 28, 2010.

valuation methods for “plain vanilla”
swaps are likely to be somewhat
standardized.

The Commission estimates the initial
annual hour burden associated with
negotiating, drafting, and maintaining
the swap trading relationship
documentation described above that is
required by proposed § 23.504(b)
(excluding the cleared swap records
required by proposed § 23.504(b)(6)), to
be 10 hours per counterparty, or an
average of 5,400 hours per swap dealer
or major swap participant. As stated
above, the Commission expects that this
annual per registrant burden would be
reduced considerably over time as there
would be little need to modify the swap
trading relationship documentation on
an ongoing basis. Once a swap dealer or
major swap participant modifies its pre-
existing documentation with each of its
counterparties, the annual burden
associated with the swap trading
relationship documentation would be
minimal. In addition, because all swap
dealers and major swap participants
would be required to maintain the swap
trading relationship documentation
established by the proposed regulation,
the Commission believes that it is likely
that many of the terms of such
documentation would become
progressively more standardized within
the industry, further reducing the
bilateral negotiation and drafting
responsibilities associated with the
regulation.

With respect to the required records
of cleared swaps, the Commission
estimates that swap dealers and major
swap participants will spend an average
of 2 hours per trading day, or 504 hours
per year, maintaining the required data
for these transactions. The Commission
notes that the specific information
required for each transaction is limited
and is of the type that would be
maintained in a prudent market
participant’s ordinary course of
business. The Commission also notes
that the statement required to be
preserved for each cleared swap likely
would become common to each
derivatives clearing organization.

In addition to the above, the
Commission anticipates that swap
dealers and major swap participants
will spend an average of 16 hours per
year drafting and, as needed, updating
the written policies and procedures
required by proposed § 23.504(a); 4
hours per year maintaining records of
the results of the annual documentation
compliance audits mandated by
proposed § 23.504(c); and 220 hours per
year, or 1 hour per end user,
maintaining records of the
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documentation required by proposed
§23.505.

The only reporting requirement
contained in the proposed rules is the
obligation of swap dealers and major
swap participants to report swap
valuation disputes that are not resolved
between the participants within
designated time periods. The
Commission expects that swap dealers
and major swap participants will spend
an average of 24 hours per year
satisfying this requirement.

The hour burden calculations below
are based upon a number of variables
such as the number of swap dealers and
major swap participants in the
marketplace, the average number of
counterparties of each of these
registrants, and the average hourly wage
of the employees of these registrants
that would be responsible for satisfying
the obligations established by the
proposed regulation. Swap dealers and
major swap participants are new
categories of registrants. Accordingly, it
is not currently known how many swap
dealers and major swap participants
will become subject to these rules, and
this will not be known to the
Commission until the registration
requirements for these entities become
effective after July 16, 2011, the date on
which the Dodd-Frank Act becomes
effective. While the Commission
believes there will be approximately 200
swap dealers and 50 major swap
participants, it has taken a conservative
approach, for PRA purposes, in
estimating that there will be a combined
number of 300 swap dealers and major
swap participants who will be required
to comply with the recordkeeping
requirements of the proposed rules. The
Commission estimated the number of
affected entities based on industry data.

Similarly, due to the absence of prior
experience in regulating swap dealers
and major swap participants and with
regulations similar to the proposed
rules, the actual, average number of
counterparties that a swap dealer or
major swap participant is likely to have
and the average size of its portfolio with
particular counterparties is uncertain.
Consistent with other proposed
rulemakings, the Commission has
estimated that each of the 14 major
swap dealers has an average 7,500
counterparties and the other 286 swap
dealers and major swap participants
have an average of 200 counterparties
per year, for an average of 540 total
counterparties per registrant.

The Commission anticipates that the
written policies and procedures
required by the proposed regulations,
along with the recordkeeping and
reporting requirements, typically would

be drafted and maintained by in-house
counsel and financial or operational
managers within the firm.35 According
to the Bureau of Labor Statistics
findings, the mean hourly wage of an
employee under occupation code 23—
1011, “Lawyers,” that is employed by
the “Securities and Commodity
Contracts Intermediation and Brokerage
Industry” is $82.22.36 The mean hourly
wage of an employee under occupation
code 11-3031, “Financial Managers,”
(which includes operations managers)
in the same industry is $74.41.37
Because swap dealers and major swap
participants include large financial
institutions whose employees’ salaries
may exceed the mean wage provided,
however, the Commission generally has
estimated the cost burden of the
proposed regulations based upon an
average salary of $100 per hour. To
account for the possibility that the
services of outside counsel may be
required to satisfy the requirements
associated with negotiating, drafting,
and maintaining the required trading
relationship documentation (except the
cleared swap records), the Commission
has used an average salary of $125 per
hour to calculate this burden for one
half of the necessary hours.

Based upon the above, the estimated
hour burden was calculated as follows:
Drafting and Updating Policies and

Procedures. This hour burden arises
from the time necessary to develop and
periodically update the policies and
procedures required by the proposed
regulations.

Number of registrants: 300.

Frequency of collection: Initial
drafting, updating as needed.

Estimated number of annual
responses per registrant: 1.

Estimated aggregate number of
annual responses: 300.

Estimated annual hour burden per
registrant: 16 hours.

Estimated aggregate annual hour
burden: 4,800 burden hours [300
registrants x 16 hours per registrant].

Swap Trading Relationship
Documentation (excluding cleared
swaps records). This hour burden arises
from the proposed obligation that swap

35 The written policies and procedures also may
be drafted and maintained by the chief compliance

officer of the swap dealer or major swap participant.

According to recent Bureau of Labor Statistics
findings, the mean hourly wage of any employee
under occupation code 13-1401, “Compliance
Officers, Except Agriculture, Construction, Health
and Safety, and Transportation,” that is employed
by the “Securities and Commodity Contracts
Intermediation and Brokerage Industry is $38.77.
http://www.bls.gov/oes/current/oes131041.htm.

36 http://www.bls.gov/oes/2099/
mayowe23.1011.htm.

37 http://www.bls.gov/oes/current/oes113031.htm.

dealers and major swap participants
execute and maintain swap trading
relationship documentation.

Number of registrants: 300.

Frequency of collection: At least once
per counterparty.

Estimated number of annual
responses per registrant: 540 [one set of
agreements per counterparty].

Estimated aggregate number of
annual responses: 162,000 [300
registrants x 540 counterparties].

Estimated annual hour burden per
registrant: 5,400 [540 counterparties X
10 hours per counterparty].

Estimated aggregate annual hour
burden: 1,620,000 [300 registrants x
5,400 hours per registrant].

Cleared Swap Recordkeeping. This
hourly burden arises from the proposed
requirement that swap dealers and
major swap participants make and
maintain records of specified
information related to each swap
accepted for clearing by a derivatives
clearing organization.

Number of registrants: 300.

Frequency of collection: Daily.

Estimated number of annual
responses per registrant: 252 (252
trading days per year].38

Estimated aggregate number of
annual responses: 75,600 [300
registrants x 252 trading days].

Estimated annual hour burden per
registrant: 504 [252 trading days x 2
hours per trading day].

Estimated aggregate hour burden:
151,200 [300 registrants x 504 hours].
Audit Recordkeeping. This hourly

burden arises from the proposed
requirement that swap dealers and
major swap participants make and
maintain records of the results of their
annual internal or external audits to
examine for compliance with the
requirements of the proposed
regulations.

Number of registrants: 300.

Frequency of collection: Annually.

Estimated number of annual
responses per registrant: 1.

Estimated aggregate number of
annual responses: 300 [300 registrants x
1].

Estimated annual hour burden per
registrant: 4.

38 Consistent with the Commission’s proposed
regulations that would require swap dealers and
major swap participants to compile and maintain
certain transaction records (including daily trading
records), the Commission has estimated the hour
burden associated with the cleared swap
recordkeeping requirement by approximating the
number of hours per trading day that an employee
of a swap dealer or major swap participant likely
would spend compiling and retaining the relevant
records. See Reporting, Recordkeeping, and Daily
Trading Record Requirements for Swap Dealers and
Major Swap Participants, 75 FR 76666, Dec. 9, 2010.
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Estimated aggregate annual hour
burden: 1,200 [300 registrants x 4
hours].

Valuation Dispute Reporting. This
hourly burden arises from the proposed
requirement that swap dealers and
major swap participants submit reports
of certain unresolved valuation
disputes.

Number of registrants: 300.

Frequency of collection: As
applicable.

Estimated number of annual
responses per registrant: 240.

Estimated aggregate number of
annual responses: 72,000 [300
registrants x 240 responses].

Estimated annual hour burden per
registrant: 24.

Estimated aggregate annual hour
burden: 7,200 [300 registrants x 24
hours].

End user Exception Documentation
Recordkeeping. This hourly burden
arises from the proposed requirement
that swap dealers and major swap
participants make and maintain records
of its end user exception
documentation.

Number of registrants: 300.

Frequency of collection: Once per
applicable counterparty.

Estimated number of annual
responses per registrant: 220.3°

Estimated aggregate number of
annual responses: 66,000 [300
registrants x 220 responses].

Estimated annual hour burden per
registrant: 220 [220 responses x 1 hour
per response].

Estimated aggregate annual hour
burden: 66,000 [300 registrants x 220
responses].

In addition to the per hour burden
discussed above, the Commission
anticipates that swap dealers and major
swap participants may incur certain
start-up costs in connection with the
proposed recordkeeping obligations.
Such costs would include the
expenditures related to developing and
installing new recordkeeping
technology or re-programming or
updating existing recordkeeping
technology and systems to enable the
swap dealer or major swap participant
to collect, maintain, and re-produce any
newly required records. The
Commission believes that swap dealers
and major swap participants generally
could adapt their current infrastructure
to accommodate the new or amended
technology and thus, no significant
infrastructure expenditures would be

39 The Commission estimates that half of the
counterparties that are not swap dealers or major
swap participants may claim the end user exception
on an annual basis.

needed. The Commission estimates the
programming burden hours associated
with technology improvements to be 40
hours.

According to recent Bureau of Labor
Statistics findings, the mean hourly
wages of computer programmers under
occupation code 15-1021 and computer
software engineers under program codes
15-1031 and 1032 are between $34.10
and $44.94.40 Because swap dealers and
major swap participants generally will
be large entities that may engage
employees with wages above the mean,
the Commission has conservatively
chosen to use a mean hourly
programming wage of $60 per hour.
Accordingly, the start-up burden
associated with the required
technological improvements would be
$2,400 [$60 x 40 hours per affected
registrant] or $720,000 in the aggregate.

2. Information Collection Comments

The Commission invites the public
and other Federal agencies to comment
on any aspect of the recordkeeping
burdens discussed above. The
Commission specifically requests
comment on the variables used in the
above-referenced hourly burden
calculations. For example, the
Commission requests comment on the
following:

e What is the total number of swap
dealers and major swap participants in
the marketplace?

e What is the average number of
counterparties that a swap dealer or
major swap participant is likely to have?

¢ What percentage of those
counterparties are other swap dealers or
major swap participants?

e What percentage of those
counterparties is likely to meet the
statutory qualifications required for an
exception from the mandatory clearing
requirement, as defined in section 2h(7)
of the CEA and §39.6?

e What is the average size (number of
swaps) of a portfolio that a swap dealer
or major swap participant is likely to
have with a particular type of
counterparty?

e To what extent do swap dealers and
major swap participants currently enter
into agreements that would satisfy the
requirements of proposed § 23.5047

¢ To what extent would swap dealers
and major swap participants be able to
standardize the swap trading
relationship documentation required by
§23.5047

e To what extent would swap dealers
and major swap participants be required
to utilize the services of outside counsel
in negotiating and drafting the swap

40 http://www.bls.gov/oes/current/oes113031.htm.

trading relationship documentation and
valuation and termination rights
agreements that would be required by
proposed § 23.5047

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments in
order to: (i) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information will
have practical utility; (ii) evaluate the
accuracy of the Commission’s estimate
of the burden of the proposed collection
of information; (iii) determine whether
there are ways to enhance the quality,
utility, and clarity of the information to
be collected; and (iv) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

Comments may be submitted directly
to the Office of Information and
Regulatory Affairs, by fax at (202) 395—
6566 or by e-mail at
OIRAsubmissions@omb.eop.gov. Please
provide the Commission with a copy of
submitted comments so that all
comments can be summarized and
addressed in the final rule preamble.
Refer to the ADDRESSES section of this
notice of proposed rulemaking for
comment submission instructions to the
Commission.

A copy of the supporting statements
for the collections of information
discussed above may be obtained by
visiting RegInfo.gov. OMB is required to
make a decision concerning the
collection of information between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment is best assured of
having its full effect if OMB receives it
within 30 days of publication.

C. Cost-Benefit Analysis

Section 15(a) of the CEA 41 requires
the Commission to consider the costs
and benefits of its actions before issuing
a rulemaking under the CEA. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
rule outweigh its costs; rather, it
requires that the Commission “consider”
the costs and benefits of its actions.

Section 15(a) further specifies that
costs and benefits of a proposed
rulemaking shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and

417 U.S.C. 19(a).
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financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may, in its discretion, give
greater weight to any one of the five
enumerated considerations and could,
in its discretion, determine that,
notwithstanding its costs, a particular
regulation was necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

Summary of proposed requirements.
The proposed regulations would
implement new section 4s(i) of the CEA,
which was added by section 731 of the
Dodd-Frank Act. The proposed
regulations would establish certain
documentation requirements applicable
to swap dealers and major swap
participants and related recordkeeping
and reporting obligations.

Costs. With respect to costs, the
Commission has determined that the
cost that would be borne by swap
dealers and major swap participants to
institute the policies and procedures,
make and maintain the records, and
perform the event-based reporting
necessary to satisfy the new regulatory
requirements are far outweighed by the
benefits that would accrue to the
financial system as a whole as a result
of the implementation of the rules.

For example, memorializing the
specific terms of the swap trading
relationship and swap transactions
between counterparties is prudent
business practice and, in fact, many
market participants already use
standardized documentation.
Accordingly, it is believed that many, if
not most, swap dealers and major swap
participants currently execute and
maintain trading relationship
documentation of the type required by
proposed § 23.504 in the ordinary
course of their businesses, including
documentation that contains several of
the terms that would be required by the
proposed rules. Thus, the hour and
dollar burdens associated with the swap
trading relationship documentation
requirements may be limited to
amending existing documentation to
expressly include any additional terms
required by the proposed rules.

The Commission recognizes that swap
dealers and major swap participants
may face certain costs, such as the legal
fees associated with negotiating and
drafting the required documentation
modifications, as they and their
counterparties come into compliance
with the new regulations. However, the
Commission also believes that, to the
extent that any substantial amendments

or additions to existing documentation
would be needed, such revisions would
likely apply to multiple counterparties,
thereby reducing the per counterparty
burden imposed upon swap dealers and
major swap participants. The
Commission further expects the per
hour and dollar burdens to be incurred
predominantly in the first year or two
after the effective date of the final
regulations. Once a swap dealer or
major swap participant has changed its
pre-existing documentation with each of
its counterparties to comply with the
proposed rules, there likely will be little
need to further modify such
documentation on an ongoing basis. In
addition, the Commission anticipates
that standardized swap trading
relationship documentation will
develop quickly and progressively
within the industry, dramatically
reducing the cost to individual
participants.

The Commission expects the per hour
burden associated with the remaining
requirements of §§23.504 and 23.505 to
be relatively minimal. The same is true
of the sole reporting requirement
contained in § 23.504. Such reporting is
event-based and the Commission
expects that instances of valuation
disputes will decrease over time as
valuation agreements are committed to
writing pursuant to the proposed
regulations.

Finally, the Commission notes that
most swap dealers and major swap
participants have back office personnel,
operational systems, and resources
capable of maintaining the required
records, performing the periodic
reporting, and otherwise adjusting to the
new regulatory framework without
material diversion of resources away
from commercial operations or
substantial capital investment.

Benefits. With respect to benefits, the
Commission has determined that the
proposed regulations that would require
a swap dealer or major swap participant
to document its swap trading
relationship with each of its
counterparties will promote
standardization of documents and
transactions, facilitate central trading
and clearing, promote legal and
financial certainty, decrease the number
and scope of counterparty disputes,
promote the timely resolution of
disputes when they occur, and enhance
the parties’ abilities to engage in risk-
reducing activities and will result in
reduced risk, increased transparency,
and greater liquidity and market
integrity in the swaps marketplace.
Moreover, the cleared swap records that
are required to be preserved and the
mandatory reporting of unresolved

valuation disputes will be valuable tools
in the Commission’s oversight of the
affected registrants. Therefore, the
Commission believes it is prudent to
prescribe these proposed regulations.

Public Comment. The Commission
invites public comment on its cost-
benefit considerations. Commentators
are also invited to submit any data or
other information that they may have
quantifying or qualifying the costs and
benefits of the proposed rules with their
comment letters.

List of Subjects in 17 CFR Part 23

Antitrust, Commodity futures,
Conduct standards, Conflict of Interests,
Major swap participants, Reporting and
recordkeeping, Swap dealers, Swaps.

For the reasons stated in this release,
the Commission proposes to amend 17
CFR part 23, as proposed to be added in
FR Doc. 2010-29024, published in the
Federal Register on November 23, 2010
(75 FR 71379), and as proposed to be
amended in FR Doc. 2010-32264,
published in the Federal Register on
December 28, 2010 (75 FR 81519) as
follows:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

1. The authority citation for part 23 is
revised to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—1,
6c¢, 6p, 6r, 65, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a,
18, 19, 21.

2. Revise the table of contents for part
23, subpart I to read as follows:

Subpart —Swap Documentation

Sec.

23.500
23.501
23.502

Definitions.

Swap confirmation.

Portfolio reconciliation.

23.503 Portfolio compression.

23.504 Swap trading relationship
documentation.

23.505 End user exception documentation.

3. Add §23.504 and § 23.505 to part
23, subpart I, to read as follows:

§23.504 Swap trading relationship
documentation.

(a) Policies and procedures. Each
swap dealer and major swap participant
shall establish, maintain, and enforce
written policies and procedures
reasonably designed to ensure that,
prior to or contemporaneously with
entering into a swap transaction with
any counterparty, other than a
derivatives clearing organization, the
swap dealer or major swap participant
executes written swap trading
relationship documentation with its
counterparty that complies with the
requirements of this section. The
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policies and procedures shall be
approved in writing by senior
management of the swap dealer and
major swap participant, and a record of
the approval shall be retained.

(b) Swap trading relationship
documentation. (1) The swap trading
relationship documentation shall be in
writing and shall include all terms
governing the trading relationship
between the swap dealer or major swap
participant and its counterparty,
including, without limitation, terms
addressing payment obligations, netting
of payments, events of default or other
termination events, calculation and
netting of obligations upon termination,
transfer of rights and obligations,
governing law, valuation, and dispute
resolution procedures.

(2) The swap trading relationship
documentation shall include all
confirmations of swap transactions
under §23.501.

(3) The swap trading relationship
documentation shall include credit
support arrangements, which shall
contain, in accordance with applicable
requirements under Commission
regulations or regulations adopted by
prudential regulators and without
limitation, the following:

(i) Initial and variation margin
requirements;

(ii) Types of assets that may be used
as margin and asset valuation haircuts;

(iii) Investment and rehypothecation
terms for assets used as margin for
uncleared swaps; and

(iv) Custodial arrangements for
margin assets, including whether
margin assets are to be segregated with
an independent third party, in
accordance with §23.601(e).

(4) The swap trading relationship
documentation shall include written
documentation in which the parties
agree on the methods, procedures, rules,
and inputs for determining the value of
each swap at any time from execution
to the termination, maturity, or
expiration of such swap. To the
maximum extent practicable, the
valuation of each swap shall be based
on objective criteria, such as recently-
executed transactions or valuations
provided by independent third parties
such as derivatives clearing
organizations.

(i) Such methods, procedures, rules,
and inputs shall be agreed for each swap
prior to or contemporaneously with
execution and shall be stated with the
specificity necessary to allow the swap
dealer, major swap participant,
counterparty, the Commission, and any
applicable prudential regulator to
determine the value of the swap

independently in a substantially
comparable manner.

(ii) Such methods, procedures, and
rules shall include alternative methods
for determining the value of the swap in
the event of the unavailability or other
failure of any input required to value
the swap, provided that the alternative
methods for valuing the swap comply
with the requirements of this section.

(iii) Provided that the requirements of
this paragraph, including the
independent valuation requirement of
paragraph (b)(4)(i) of this section, are
satisfied, a swap dealer or major swap
participant is not required to disclose to
the counterparty confidential,
proprietary information about any
model it may use internally to value a
swap for its own purposes.

(5) [Reserved]

(6) Upon acceptance of a swap by a
derivatives clearing organization, the
swap trading relationship
documentation shall include a record of
the following information:

(i) The date and time the swap was
accepted for clearing;

(ii) The name of the derivatives
clearing organization;

(iii) The name of the clearing member
clearing for the swap dealer or major
swap participant;

(iv) The name of the clearing member
clearing for the counterparty, if known;
and

(v) A statement that in accordance
with the rules of the derivatives clearing
organization:

(A) The original swap is extinguished;

(B) The original swap is replaced by
equal and opposite swaps between
clearing members and the derivatives
clearing organization;

(C) All terms of the cleared swap
conform to templates established under
the derivatives clearing organization’s
rules; and

(D) All terms of the swap, as carried
on the books of the clearing member,
conform to the terms of the cleared
swap established under the derivatives
clearing organization’s rules.

(c) Audit of swap trading relationship
documentation. At least once during
each calendar year, each swap dealer
and major swap participant shall have
an independent internal or external
auditor examine no less than 5% of the
swap trading relationship
documentation required by this section
created during the previous twelve
month period to ensure compliance
with Commission regulations and the
written policies and procedures
established pursuant to this section. A
record of the results of each audit shall
be retained.

(d) Recordkeeping. Each swap dealer
and major swap participant shall
maintain all documents required to be
created pursuant to this section in
accordance with §1.31 of this chapter
and shall make them available promptly
upon request to any representative of
the Commission or any applicable
prudential regulator, or with regard to
swaps defined in section 1a(47)(A)(v) of
the Act, to any representative of the
Commission, the Securities and
Exchange Commission, or any
applicable prudential regulator.

(e) Reporting. Each swap dealer and
major swap participant shall promptly
notify the Commission and any
applicable prudential regulator, or with
regard to swaps defined in section
1a(47)(A)(v) of the Act, the Commission,
the Securities and Exchange
Commission, and any applicable
prudential regulator, of any swap
valuation dispute not resolved within:

(1) One (1) business day, if the
dispute is with a counterparty that is a
swap dealer or major swap participant;
or

(2) Five (5) business days, if the
dispute is with a counterparty that is
not a swap dealer or major swap
participant.

§23.505 End user exception
documentation.

(a) For swaps excepted from a
mandatory clearing requirement. Each
swap dealer and major swap participant
shall obtain documentation sufficient to
provide a reasonable basis on which to
believe that its counterparty meets the
statutory conditions required for an
exception from a mandatory clearing
requirement, as defined in section 2h(7)
of the Act and § 39.6 of this chapter.
Such documentation shall include:

(1) The identity of the counterparty;

(2) That the counterparty has elected
not to clear a particular swap under
section 2h(7) of the Act and § 39.6 of
this chapter;

(3) That the counterparty is a non-
financial entity, as defined in section
2h(7)(C) of the Act;

(4) That the counterparty is hedging
or mitigating a commercial risk; and

(5) That the counterparty generally
meets its financial obligations
associated with non-cleared swaps.

(b) Recordkeeping. Each swap dealer
and major swap participant shall
maintain all documents required to be
obtained pursuant to this section in
accordance with § 1.31 of this chapter
and shall make them available promptly
upon request to any representative of
the Commission or any applicable
prudential regulator, or with regard to
swaps defined in section 1a(47)(A)(v) of
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the Act, to any representative of the
Commission, the Securities and
Exchange Commission, or any
applicable prudential regulator.

Issued in Washington, DC on January 13,
2011 by the Commission.

David A. Stawick,
Secretary of the Commission.

Appendices to Swap Trading
Relationship Documentation
Requirements for Swap Dealers and
Major Swap Participants—
Commissioners Voting Summary and
Statements of Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commissioners Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, Chilton and
O’Malia voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the proposed rulemaking that
establishes swap trading relationship
documentation requirements for swap
dealers and major swap participants. The
proposed regulations are consistent with the
express mandate of the Dodd-Frank Act to
prescribe standards for the timely and
accurate confirmation, processing, netting,
documentation and valuation of swap
transactions. One of the primary goals of the
Dodd-Frank Act was to establish a
comprehensive regulatory framework that
would reduce risk, increase transparency and
promote market integrity within the financial
system. The proposed regulations accomplish
this objective by establishing procedures that
will promote legal certainty regarding terms
of swap transactions, early resolutions of
valuation disputes, enhanced understanding
of one counterparty’s risk exposure to
another, reduced operational risk and
increased operational efficiency. One of the
key chapters from the 2008 financial crisis
was when large financial players, including
AIG, had valuation disputes and other
problems regarding documentation
standards. These rules will directly address
many of these issues, highlighting issues for
senior management and regulators earlier and
lowering risk to the public.

Appendix 3—Commissioner Scott D.
O’Malia

I respectfully dissent from the
Commission’s decision to propose
requirements regarding the inclusion of Title
1I of the Dodd-Frank Act (Title II) and the
Federal Deposit Insurance Act (FDIA) in the
swap documentation used by swap dealers
(Dealers) and major swap participants (MSP).
This proposal would require Dealers and
MSP to include a provision in their swap
documentation which will prevent their
counterparties from exercising certain
private, contractual rights in the event that a

swap becomes subject to the processes of
either Title II or FDIA. In particular, the
proposal requires counterparties to explicitly
consent to the resolution processes set forth
in Title IT or FDIA, which includes a one-day
stay on the termination, liquidation or
netting of swaps with a “covered financial
company” as that term is defined under Title
II. Title II also provides the Federal Deposit
Insurance Company (FDIC) with an
unchecked authority to repudiate contracts
and preference which creditors receive
payments. Finally, the proposal asks whether
swap agreements which contain cross default
provisions should also subject counterparty
affiliates to a “covered financial company”
designation or treat them as an insured
depository institution under FDIA.

The Commission’s proposal relies on its
authorities in Title VII of the Dodd-Frank Act
regarding swap documentation. Asking
parties to agree upon and include valuation
language in their swap agreements under this
authority is one thing, but dictating that one
party forego its legal contractual rights
simply because its counterparty becomes
subject to an overly vague and far reaching
statute intended to address “systemic risk to
the financial system” is quite another. If the
FDIC authority to require this provision
under Title IT was clear, then there would be
no need for the Commission to prop up the
banking regulator’s ability to exercise its
resolution authority. In its best attempt to
justify the proposal, the Commission claims
that it is merely trying to put counterparties
on notice of the already existing
requirements of Title IT and FDIA, but neither
the proposal regarding an explicit consent to
transfer, nor the discussion regarding
affiliates and cross default agreements is a
reflection of language already included in
Title IT or FDIA. At the very least, if the CFTC
had any specific role under Title IT or FDIA,
then it would be clear how we would inform
the treatment of the market participants that
we regulate and their transactions in the case
of a default. We do not.

By raising these objections, I hope that
market participants will become fully aware
of the legal regime that they will be subject
to by virtue of entering into a swap
agreement. I don’t believe it is in our best
interest to adopt seemingly redundant and
unnecessary requirements into our
regulations or to adopt requirements under
the guise of our Title VII authorities that
clearly exceeds the already broad statutory
authority Congress decided to provide the
FDIC under both Title Il and FDIA. As a
result, I cannot support this proposal.

[FR Doc. 20112643 Filed 2—-7-11; 8:45 am]
BILLING CODE 6351-01-P

DELAWARE RIVER BASIN
COMMISSION

18 CFR Part 410

Proposed Amendments to the Water
Quality Regulations, Water Code and
Comprehensive Plan To Provide for
Regulation of Natural Gas
Development Projects

AGENCY: Delaware River Basin
Commission.

ACTION: Proposed rule; supplemental
notice of public hearing.

SUMMARY: The Delaware River Basin
Commission published in the Federal
Register of January 4, 2011 a proposed
rule containing tentative dates and
locations for public hearings on
proposed amendments to its Water
Quality Regulations, Water Code and
Comprehensive Plan relating to natural
gas development projects. The public
hearing dates have been changed and
locations and times established, as set
forth below.

DATES: Public hearings will be held at
two locations on February 22, 2011 and
at a third on February 24, 2011.
Hearings will run from 1:30 p.m. until

5 p.m. and from 6 p.m. until 9:30 p.m.
at each location. Written comments will
be accepted through the close of
business on March 16, 2011.

Locations: The hearings on February
22, 2011 will take place in the
Honesdale High School auditorium, 459
Terrace Street, Honesdale, Pennsylvania
and the Liberty High School auditorium,
125 Buckley Street, Liberty, New York.
The hearings on February 24, 2011 will
take place in Patriots Theater at the War
Memorial, 1 Memorial Drive, Trenton,
New Jersey.

FOR FURTHER INFORMATION CONTACT: Ms.
Paula Schmitt at 609-883—-9500, ext.
224,

SUPPLEMENTARY INFORMATION: This
document supplements the
Commission’s proposed rule published
in the Federal Register of January 4,
2011 (76 FR 295) by providing the dates,
times and locations of the public
hearings to be held on proposed
amendments to the Commission’s Water
Quality Regulations, Water Code and
Comprehensive Plan relating to the
conservation and development of water
resources of the Delaware River Basin
during the implementation of natural
gas development projects. The tentative
hearing dates published in the notice of
January 4, 2011 have been changed. The
exact locations and times of the public
hearings were not included in the
January 4 notice and are provided here.
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The text of the proposed amendments
and additional details about how to
submit written and oral testimony are
available on the Commission’s Web site,
drbc.net.

Dated: February 1, 2011.

John F. Calkin,

Attorney.

[FR Doc. 2011-2677 Filed 2-7-11; 8:45 am]
BILLING CODE 6360-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-1091]
RIN 1625-AA00

Safety Zone; Underwater Hazard,
Gravesend Bay, Brooklyn, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent safety zone
within the waters of Gravesend Bay,
Brooklyn, New York. This proposed
safety zone is necessary to provide for
the protection of the maritime public
and safety of navigation from recently
discovered underwater explosive
hazards in Gravesend Bay. This action
is intended to restrict unauthorized
persons and vessels from traveling
through or conducting underwater
activities within a portion of Gravesend
Bay until recently discovered military
munitions are rendered safe and
removed from the area. Entry into this
zone would be prohibited unless
authorized by the Captain of the Port
New York or the designated on-scene
representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 10, 2011. Requests for
public meetings must be received by the
Coast Guard on or before February 23,
2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-1091 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail LTJG Eunice James,
Coast Guard; telephone (718) 354—4163,
e-mail Eunice.A.James@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1091),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-1091” in the “Keyword”
box. Click “Search” then click on the

balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
1091” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before February 23, 2011
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

In response to media reports of
military munitions found in Gravesend
Bay by civilian divers, U.S. Navy
Explosive Ordnance Disposal divers
from Naval Weapons Station Earle
conducted underwater surveys and
confirmed the location of munitions on
the bottom of Gravesend Bay. The
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munitions consist of approximately
1500 rounds of 20mm ammunition, one
3-inch diameter projectile and two
cartridge casings. The Captain of the
Port (COTP) New York has established
a temporary safety zone under docket
number USCG-2010-1126 as an interim
measure while this long-term
rulemaking process is pursued.

In the interest of public safety, the
U.S. Navy has requested that the Coast
Guard limit access to the location in
Gravesend Bay where the munitions are
located until the ordnance can be
rendered safe and removed.

This safety zone is necessary to
ensure the safety of mariners, vessels,
and civilian divers from the potential
hazards associated with unexploded
military munitions.

Discussion of Proposed Rule

The COTP New York proposes to
establish a safety zone around the
location of an unexploded munitions
site to ensure the safety of mariners and
vessels transiting near the location of
the ordnance as well as divers intending
to dive in the area.

The proposed safety zone will
encompass all waters of Gravesend Bay
within 110-yard radius of position
40°36730” N, 074°02’14” W (NAD 83),
approximately 70-yards southeast of the
Verrazano Bridge Brooklyn tower.

Entry into the proposed safety zone by
any person or vessel will be prohibited
unless specifically authorized by the
COTP New York, or the designated on-
scene representative. Persons desiring to
enter the safety zone may request
permission to enter from the Coast
Guard COTP via VHF Channel 16 or by
contacting the Sector New York
Command Center at (718) 354—4353.

The Coast Guard advises that entry
into, transiting, diving, dredging,
dumping, fishing, trawling, conducting
salvage operations, remaining within or
anchoring in this safety zone will be
prohibited unless authorized by the
COTP New York or the designated on-
scene representative.

The “designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the COTP
New York to act on her behalf.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this proposed rule restricts
access to a small portion of Gravesend
Bay until military munitions are
rendered safe and removed, the effect of
this regulation would not be significant
due to the following reasons: the safety
zone would cover only a small portion
of the navigable waters within
Gravesend Bay. Vessels would be able to
safely transit around the area. In
addition, vessels may be authorized to
enter the zone with permission of the
COTP New York.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit, fish, dive, or
anchor in a portion of Gravesend Bay.

This proposed safety zone would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. This safety
zone would limit access to a relatively
small portion of the waterway. Vessel
traffic could safely transit around the
safety zone. Before the activation of the
zone, we would issue maritime
advisories widely available to users of
the waterway in the vicinity of
Gravesend Bay.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or e-mail LT]G
Eunice James, Coast Guard Sector New
York Waterways Management Division;
telephone 718-354—4163, e-mail
Eunice.A.James@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
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Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did

not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves the establishment of a safety
zone which can be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Commandant Instruction.
We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.171 to read as follows:

§165.171 Safety Zone; Underwater Hazard,
Gravesend Bay, Brooklyn, NY.

(a) Location. The following area is a
safety zone: All navigable waters of
Gravesend Bay within a 110-yard radius
of a point in position 40°36730” N,
074°02’14” W (NAD 83), approximately
70-yards southeast of the Verrazano
Bridge Brooklyn tower.

(b) Effective date. This safety zone is
effective on July 01, 2011, twenty-four
hours a day, seven days a week.

(c) Regulations. (1) The general
regulation contained in 33 CFR 165.23
apply.

(2) Entry into, transiting, diving,
dredging, dumping, fishing, trawling,
conducting salvage operations,
remaining within or anchoring within

this safety zone is prohibited unless
authorized by the Captain of the Port
New York or the designated on-scene
representative.

(3) The “designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the Captain
of the Port New York.

(4) Vessel operators desiring to enter
or operate within the safety zone may
contact the Captain of the Port New
York or his designated representative at
the Coast Guard Sector New York
Command Center via VHF Channel 16
or by phone at (718) 354—4353 to
request permission.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port New
York or the on-scene representative.

Dated: January 14, 2011.
L.L. Fagan,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2011-2689 Filed 2-7-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

[Docket No. FWS—-R7-SM-2010-0066;
[70101-1261-0000L6]

RIN 1018—-AX33

Subsistence Management Regulations
for Public Lands in Alaska—2012-13
and 2013-14 Subsistence Taking of
Wildlife Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish regulations for hunting and
trapping seasons, harvest limits,
methods and means related to taking of
wildlife for subsistence uses during the
2012-2013 and 2013-2014 regulatory
years. The Federal Subsistence Board is
on a schedule of completing the process
of revising subsistence taking of wildlife
regulations in even-numbered years and
subsistence taking of fish and shellfish
regulations in odd-numbered years;
public proposal and review processes
take place during the preceding year.
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The Board also addresses customary and
traditional use determinations during
the applicable cycle. When final, the
resulting rulemaking will replace the
existing subsistence wildlife taking
regulations. This rule would also amend
the general regulations on subsistence
taking of fish and wildlife.

DATES: Public meetings: The Federal
Subsistence Regional Advisory Councils
will hold public meetings to receive
comments and make proposals to
change this proposed rule on several
dates between February 15 and March
24, 2011, and then hold another round
of public meetings to discuss and
receive comments on the proposals, and
make recommendations on the
proposals to the Federal Subsistence
Board, on several dates between August
23 and October 13, 2011. The Board will
discuss and evaluate proposed
regulatory changes during a public
meeting in Anchorage, AK, in January
2012. See SUPPLEMENTARY INFORMATION
for specific information on dates and
locations of the public meetings.

Public comments: Comments and
proposals to change this proposed rule
must be received or postmarked by
March 24, 2011.

ADDRESSES: Public meetings: The
Federal Subsistence Board and the
Regional Advisory Councils’ public
meetings will be held at various
locations in Alaska. See SUPPLEMENTARY
INFORMATION for specific information on
dates and locations of the public
meetings.

Public comments: You may submit
comments by one of the following
methods:

e Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov and search for
FWS-R7-SM-2010-0066, which is the
docket number for this rulemaking.

e By hard copy: U.S. mail or hand-
delivery to: USFWS, Office of
Subsistence Management, 1011 East
Tudor Road, MS 121, Attn: Theo
Matuskowitz, Anchorage, AK 99503—
6199, or hand delivery to the Designated
Federal Official attending any of the
Federal Subsistence Regional Advisory
Council public meetings. See
SUPPLEMENTARY INFORMATION for
additional information on locations of
the public meetings.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Review Process section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,

Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888 or subsistence@fws.gov. For
questions specific to National Forest
System lands, contact Steve Kessler,
Regional Subsistence Program Leader,
USDA, Forest Service, Alaska Region;
(907) 743-9461 or skessler@fs.fed.us.

SUPPLEMENTARY INFORMATION:

Background

Under Title VIII of the Alaska
National Interest Lands Conservation
Act (ANILCA) (16 U.S.C. 3111-3126),
the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
jointly implement the Federal
Subsistence Management Program. This
program provides a preference for take
of fish and wildlife resources for
subsistence uses on Federal public
lands and waters in Alaska. The
Secretaries published temporary
regulations to carry out this program in
the Federal Register on June 29, 1990
(55 FR 27114), and final regulations
were published in the Federal Register
on May 29, 1992 (57 FR 22940). The
Program has subsequently amended
these regulations a number of times.
Because this program is a joint effort
between Interior and Agriculture, these
regulations are located in two titles of
the Code of Federal Regulations (CFR):
Title 36, “Parks, Forests, and Public
Property,” and Title 50, “Wildlife and
Fisheries,” at 36 CFR 242.1-28 and 50
CFR 100.1-28, respectively. The
regulations contain subparts as follows:
Subpart A, General Provisions; Subpart
B, Program Structure; Subpart C, Board
Determinations; and Subpart D,
Subsistence Taking of Fish and Wildlife.

Consistent with subpart B of these
regulations, the Secretaries established a
Federal Subsistence Board to administer
the Federal Subsistence Management
Program. The Board is currently made
up of:

e A Chair appointed by the Secretary
of the Interior with concurrence of the
Secretary of Agriculture;

o The Alaska Regional Director, U.S.
Fish and Wildlife Service;

e The Alaska Regional Director, U.S.
National Park Service;

e The Alaska State Director, U.S.
Bureau of Land Management;

o The Alaska Regional Director, U.S.
Bureau of Indian Affairs; and

o The Alaska Regional Forester, U.S.
Forest Service.

Through the Board, these agencies
participate in the development of
regulations for subparts C and D, which,
among other things, set forth program
eligibility and specific harvest seasons
and limits.

In administering the program, the
Secretaries divided Alaska into 10
subsistence resource regions, each of
which is represented by a Regional
Advisory Council. The Regional
Advisory Councils provide a forum for
rural residents with personal knowledge
of local conditions and resource
requirements to have a meaningful role
in the subsistence management of fish
and wildlife on Federal public lands in
Alaska. The Regional Advisory Council
members represent varied geographical,
cultural, and user interests within each
region.

Public Review Process—Comments,
Proposals, and Public Meetings

The Regional Advisory Councils have
a substantial role in reviewing this
proposed rule and making
recommendations for the final rule. The
Federal Subsistence Board, through the
Regional Advisory Councils, will hold
meetings on this proposed rule at the
following locations in Alaska, on the
following dates:

Region 1—Southeast Regional Council,
Sitka, March 22, 2011

Region 2—Southcentral Regional
Council, Anchorage, March 16, 2011

Region 3—Kodiak/Aleutians Regional
Council, Kodiak, February 16, 2011

Region 4—Bristol Bay Regional Council,
Naknek, March 9, 2011

Region 5—Yukon—Kuskokwim Delta
Regional Council, Mtn. Village,
February 23, 2011

Region 6—Western Interior Regional
Council, Galena, March 1, 2011

Region 7—Seward Peninsula Regional
Council, Nome, February 15, 2011

Region 8—Northwest Arctic Regional
Council, Kotzebue, March 18, 2011

Region 9—Eastern Interior Regional
Council, Fairbanks, March 3, 2011

Region 10—North Slope Regional
Council, Barrow, March 7, 2011

During April 2011, the written
proposals to change the subpart D, take
of wildlife regulations and subpart G,
customary and traditional use
determinations, will be compiled and
distributed for public review. During the
30-day public comment period, which is
presently scheduled to end on May 15,
2011, written public comments will be
accepted on the distributed proposals.

The Board, through the Regional
Advisory Councils, will hold a second
series of meetings in August through
October 2011, to receive comments on
specific proposals and to develop
recommendations to the Board at the
following locations in Alaska, on the
following dates:

Region 1—Southeast Regional Council,
Wrangell, September 27, 2011


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:subsistence@fws.gov
mailto:skessler@fs.fed.us

6732

Federal Register/Vol. 76, No. 26/ Tuesday, February 8, 2011/Proposed Rules

Region 2—Southcentral Regional
Council, Cantwell, October 3, 2011

Region 3—Kodiak/Aleutians Regional
Council, Cold Bay, September 7, 2011

Region 4—Bristol Bay Regional Council,
Dillingham, October 12, 2011

Region 5—Yukon—Kuskokwim Delta
Regional Council, TBA, September 29,
2011

Region 6—Western Interior Regional
Council, Aniak, October 4, 2011

Region 7—Seward Peninsula Regional
Council, Nome, September 21, 2011

Region 8—Northwest Arctic Regional
Council, TBA, August 23, 2011

Region 9—Eastern Interior Regional
Council, Tanana, October 11, 2011

Region 10—North Slope Regional
Council, TBA, August 23, 2011

A notice will be published of specific
dates, times, and meeting locations in
local and statewide newspapers prior to
both series of meetings. Locations and
dates may change based on weather or
local circumstances. The amount of
work on each Regional Advisory
Council’s agenda determines the length
of each Regional Advisory Council
meeting.

The Board will discuss and evaluate
proposed changes to the subsistence
management regulations during a public
meeting scheduled to be held in
Anchorage, AK, in January 2012. The
Regional Advisory Council Chairs, or
their designated representatives, will
present their respective Councils’
recommendations at the Board meeting.
Additional oral testimony may be
provided on specific proposals before
the Board at that time. At that public
meeting, the Board will deliberate and
take final action on proposals received
that request changes to this proposed
rule.

Proposals to the Board to modify the
general fish and wildlife regulations,
wildlife harvest regulations, and
customary and traditional use
determinations must include the
following information:

a. Name, address, and telephone
number of the requestor;

b. Each section and/or paragraph
designation in this proposed rule for
which changes are suggested, if
applicable;

c. A description of the regulatory
change(s) desired;

d. A statement explaining why each
change is necessary;

e. Proposed wording changes; and

f. Any additional information that you
believe will help the Board in
evaluating the proposed change.

The Board immediately rejects
proposals that fail to include the above
information, or proposals that are

beyond the scope of authorities in

§ .24, subpart C (the regulations
governing customary and traditional use
determinations), and §§ .25 and
.26, subpart D (the general and
specific regulations governing the
subsistence take of wildlife). During the
January 2012 meeting, the Board may
defer review and action on some
proposals to allow time for cooperative
planning efforts, or to acquire additional
needed information. The Board may
elect to defer taking action on any given
proposal if the workload of staff,
Regional Advisory Councils, or the
Board becomes excessive. These
deferrals may be based on
recommendations by the affected
Regional Advisory Council(s) or staff
members, or on the basis of the Board’s
intention to do least harm to the
subsistence user and the resource
involved. A proponent of a proposal
may withdraw the proposal provided it
has not been presented to a Regional
Advisory Council for action. The Board
may consider and act on alternatives
that address the intent of a proposal
while differing in approach.

Tribal Consultation and Comment

As expressed in Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments,” the
Federal officials that have been
delegated authority by the Secretaries
are committed to honoring the unique
government-to-government political
relationship that exists between the
Federal Government and Federally
Recognized Indian Tribes (Tribes) as
listed in 75 FR 60810 (October 1, 2010).
Consultation with Alaska Native
corporations is based on Public Law
108-199, div. H, Sec. 161, Jan. 23, 2004,
118 Stat. 452, as amended by Public
Law 108—447, div. H, title V, Sec. 518,
Dec. 8, 2004, 118 Stat. 3267, which
provides that: “The Director of the
Office of Management and Budget and
all Federal agencies shall hereafter
consult with Alaska Native corporations
on the same basis as Indian tribes under
Executive Order No. 13175.”

The Alaska National Interest Lands
Conservation Act does not provide
rights to Tribes for the subsistence
taking of wildlife, fish, and shellfish.
However, because tribal members are
affected by subsistence fishing, hunting,
and trapping regulations, the
Secretaries, through the Board, will
provide Federally recognized Tribes and
Alaska Native corporations an
opportunity to consult on this rule.

The Board will engage in outreach
efforts for this rule, including a
notification letter, to ensure that Tribes
and Alaska Native corporations are

advised of the mechanisms by which
they can participate. The Board
provides a variety of opportunities for
consultation: Proposing changes to the
existing rule; commenting on proposed
changes to the existing rule; engaging in
dialogue at the Regional Council
meetings; engaging in dialogue at the
Board’s meetings; and providing input
in person, by mail, e-mail, or phone at
any time during the rulemaking process.
The Board will commit to efficiently
and adequately providing an
opportunity to Tribes and Alaska Native
corporations for consultation in regard
to subsistence rulemaking.

The Board will consider Tribes” and
Alaska Native corporations’
information, input, and
recommendations, and address their
concerns as much as practicable. The
Board will inform the Tribes and Alaska
Native corporations how their
recommendations were considered.

Developing the 2012-13 and 2013-14
Wildlife Seasons and Harvest Limit
Regulations

Subpart C and D regulations are
subject to periodic review and revision.
The Federal Subsistence Board
currently completes the process of
revising subsistence take of wildlife
regulations in even-numbered years and
fish and shellfish regulations in odd-
numbered years; public proposal and
review processes take place during the
preceding year. The Board also
addresses customary and traditional use
determinations during the applicable
cycle.

The text of the final rule published
June 30, 2010 (75 FR 37918) for the
2010-12 subparts C and D regulations is
the text of this proposed rule. These
regulations will remain in effect until
subsequent Board action changes
elements as a result of the public review
process outlined above in this
document.

Compliance With Statutory and
Regulatory Authorities

National Environmental Policy Act

A Draft Environmental Impact
Statement that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. The Final
Environmental Impact Statement (FEILS)
was published on February 28, 1992.
The Record of Decision (ROD) on
Subsistence Management for Federal
Public Lands in Alaska was signed April
6, 1992. The selected alternative in the
FEIS (Alternative IV) defined the
administrative framework of an annual
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regulatory cycle for subsistence
regulations.

A 1997 environmental assessment
dealt with the expansion of Federal
jurisdiction over fisheries and is
available at the office listed under FOR
FURTHER INFORMATION CONTACT. The
Secretary of the Interior, with
concurrence of the Secretary of
Agriculture, determined that expansion
of Federal jurisdiction does not
constitute a major Federal action
significantly affecting the human
environment and, therefore, signed a
Finding of No Significant Impact.

Section 810 of ANILCA

An ANILCA § 810 analysis was
completed as part of the FEIS process on
the Federal Subsistence Management
Program. The intent of all Federal
subsistence regulations is to accord
subsistence uses of fish and wildlife on
public lands a priority over the taking
of fish and wildlife on such lands for
other purposes, unless restriction is
necessary to conserve healthy fish and
wildlife populations. The final § 810
analysis determination appeared in the
April 6, 1992, ROD and concluded that
the Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting subsistence
regulations, may have some local
impacts on subsistence uses, but will
not likely restrict subsistence uses
significantly.

During the subsequent environmental
assessment process for extending
fisheries jurisdiction, an evaluation of
the effects of this rule was conducted in
accordance with §810. That evaluation
also supported the Secretaries’
determination that the rule will not
reach the “may significantly restrict”
threshold that would require notice and
hearings under ANILCA § 810(a).

Paperwork Reduction Act

An agency may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. This proposed
rule does not contain any new
collections of information that require
OMB approval. OMB has reviewed and
approved the following collections of
information associated with the
subsistence regulations at 36 CFR part
242 and 50 CFR part 100: Subsistence
hunting and fishing applications,
permits, and reports, Federal
Subsistence Regional Advisory Council
Membership Application/Nomination
and Interview Forms (OMB Control No.
1018-0075 expires January 31, 2013).

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this
proposed rule is not significant and has
not reviewed this rule under Executive
Order 12866. OMB bases its
determination upon the following four
criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other agencies’
actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. In general,
the resources to be harvested under this
rule are already being harvested and
consumed by the local harvester and do
not result in an additional dollar benefit
to the economy. However, we estimate
that two million pounds of meat are
harvested by subsistence users annually
and, if given an estimated dollar value
of $3.00 per pound, this amount would
equate to about $6 million in food value
statewide. Based upon the amounts and
values cited above, the Departments
certify that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.), this ru